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CHECKHOLDER AGAINST BANK 


The rights which the holder of a check has against the bank on 
which it is drawn were once a matter of dispute. That is, in some 
states it was held that, under proper circumstances, the holder of the 
check could enforce it against the bank, while in other states it was 
held that under no circumstances could the holder of the check com- 
pel the bank to pay it, unless and until the bank certified it. 

The courts which held that the checkholder could enforce the 
check against the bank did so on the ground that the check was an 
assignment. These courts held that when the drawer of a check de- 
livered it to the payee it operated to assign to him an amount of 
money equal to the amount named in the check. Thereafter the bank 
owed that money to the payee of the check and not to the drawer. 
If the bank refused to pay the check the holder could bring an action 
and compel it to pay. 

Those courts which refused to allow the checkholder to enforce 
the check against the bank, held that no such assignment took place. 
The check was merely an order and the owner of it gained no rights 
as against the drawée bank until he got the bank’s certification. 

The reasoning followed by the latter decisions is brought out in 
National Bank v. Millard, 10 Wall. (U. 8.) 152, where the Supreme 
Court of the United States says: 

**As checks on bankers are in constant use, and have been adopt- 
ed by the commercial world generally as a substitute for other modes 
of payment, it is important, for the security of all parties concerned, 
that there should be no mistake about the status which the holder 
of a check sustains toward the,hbank on which it is drawn. It is very 
clear that he can sue the drawer if payment is refused; but can he 
also, in such a state of the case, sue the bank? It is conceded that 
the depositor can bring assumpsit (suit) for the breach of the con- 
tract to honor his checks; and if the holder has a similar right, then 
the anomaly is presented of a right of action upon one promise, for 
the same thing, existing in two distinct persons at the same time. On 
principle, there can be no foundation for an action on the part of the 
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holder, unless there is a privity of contract between him and the 
bank. How can there be such a privity, when the bank owes no 
duty and is under no obligation to the holder? The holder takes the 
check on the credit of the drawer, in the belief that he has funds to 
meet it, but in no sense can the bank be said to be connected with 
the transaction. If it were true that there was a privity of contract 
between the banker and holder when the check was given, the bank 
would be obliged to pay the check, although the drawer, before it 
was presented, had countermanded it, and although other checks, 
drawn after it was issued, but before payment of it was demanded, 
had exhausted the funds of the depositor. If such a result should 
follow the giving of checks, it is easy to see that bankers would be 
compelled to abandon altogether the business of keeping deposit ac- 
counts for their customers. If, then, the bank did not contract with 
the holder of the check to pay it at the time it was given, how can 
it be said that it owes any duty to the holder until the check is pre- 
sented and accepted ?”’ 

Little by little the trend of judicial opinion worked toward the 
idea that a check and an assignment were two different things and 
that the mere delivery of a check gave the payee no enforceable 
rights against the drawee bank. And now the controversy is defi- 
nitely settled by the Negotiable Instruments Law, which specifically 
provides: ‘‘A check of itself does not operate as an assignment of 
any part of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder, unless and until it certifies the 
check’’. 

Among the legal decisions in this issue are two cases which show 
how the rule works. In Edwards v. Guaranty Trust Co., a California 
decision, one Liveson drew a check to the order of the plaintiff for 
$4,000 on the defendant bank, which he delivered to the plaintiff as 
a gift. The bank for some reason, which does not appear in the 
opinion, refused to pay the check on presentment, and on the follow- 
ing day the drawer died. The payee could not enforce the check 
against the drawer’s estate, because it was given to him without con- 
sideration—he gave no value for it. So he sued the bank. And in 
applying the rule, the court said: ‘‘Before the plaintiff can recover 
damages herein, he must allege and prove that the defendant has 
committed some unlawful act which has resulted in injury to the 
person or property of the plaintiff. The only allegation in the count 
under consideration is to the effect that the defendant prevented 
plaintiff from becoming the beneficiary of Liveson’s bounty; and it 
is thus made to appear that plaintiff suffered no loss of property 


by defendant’s action.”’ 
The other decision, Walls v. Crocker State Bank, is from the Mis- 
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souri courts, and is a case to which the rule is not applicable. Here 
a depositor in the defendant bank gave the plaintiff a check for 
$2,000 in payment for mules. The depositor sent them to another 
city, as part of a large shipment, for sale. It was arranged that the 
purchase money should be sent to the defendant bank for credit to 
the depositor’s account. The bank was told about the $2,000 check 
and was notified that this was to be paid to the plaintiff out of the 
proceeds of the sale. When the money arrived the depositor’s ac- 
count was overdrawn and the bank applied the entire amount to the 
overdraft. It was held that the bank was liable to the plaintiff for 
the amount of the check. This is not a holding that the payee of a 
check may enforce it against the drawee. The plaintiff here was 
allowed to recover because the bank knew that $2,000 out of the 
proceeds of the sale belonged to the plaintiff and that it was de- 
posited in the depositor’s name merely for the purpose of being paid 
over to the plaintiff. 


PAR CLEARANCE OF CHECKS 


The appeal in American Bank & Trust Co. v. Federal Reserve 
Bank of Atlanta was argued in the United States Cireuit Court of 
Appeals early in October. At the present time no decision has been 


handed down. 

This is the case in which it is sought to restrain the Federal Re- 
serve Bank of Atlanta from presenting checks over the counters of 
banks, which are not members of the Federal Reserve System, where 
the latter refuse to remit for such checks at par through the ordi- 
nary channels of collection. 

The United States District Court, from which the present appeal 
was taken, decided that a Federal Reserve Bank, under the provi- 
sions of the Federal Reserve Act, is within its powers in adopting 
this method of collection. ‘‘That this method of collecting checks 
will deprive the drawee banks of revenue previously enjoyed where 
checks on them came through the mails from correspondent banks 
does not make the transaction unlawful,’’ said Judge Bevans, in 
writing his opinion in the District Court decision. ‘‘It is the duty of 
the drawee bank to pay a check of the drawer, if it holds sufficient 
funds of the drawer to pay it. It is no less the duty of the drawee 
bank to pay several checks than.it is to pay a single check, when 
presented over the counter within banking hours. The policy of the 
Reserve Bank of Atlanta, as outlined in the petition, is neither ultra 
vires nor unlawful.”’ 

This litigation originated in the Superior Court of Georgia, a state 
eourt. On motion of the Federal Reserve Bank it was removed to 
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the United States courts and the question whether the latter courts 
have jurisdiction of the controversy is one of the points raised -on 
the appeal. 

In the brief filed on behalf of the appellant banks counsel call at- 
tention to two opinions of the Attorney-General of the United States, 
rendered in March, 1918. Referring io these opinions, Hollins N. Ran- 
dolph, counsel for the Federal Reserve Bank, contends in his brief: 

**It appears then beyond question that the Attorney-General did 
not in the opinions cited at length in the main brief for appellants 
decide, nor did he undertake to decide, any matter touching the 
right of Federal Reserve Banks to make collections directly at the 
eounter of a payee -bank through a compensated agent employed for 
the purpose. The only question decided by him was that the Federal 
Reserve Banks could not legally pay ‘exchange’ charges to banks, 
and that this amounted to a prohibition against handling checks, 
through the ordinary channels of mail, in cases where remittances 
would not be made by the payee banks at par.’’ 

Quoting further from the defendants’ brief: ‘‘It is respectfully 
urged that at the time of the passage of the Federal Reserve Act 
three important objectives were in the mind of Congress: (a) The 
mobilization of the resources of the United States, (b) providing 
machinery to make more elastic the currency system, and (c) the 
effective clearing of checks at par throughout the United States. 
These three great objects which Congress had in view may easily be 
gathered from a study of the act. If the act be regarded from the 
viewpoint of the old law, the mischief and the remedy, the pur- 
pose of Congress in providing for the clearance of checks in such a 
way as to prevent the making of a collection charge as against the 
Federal Reserve Bank, becomes apparent... . 

“*To remedy these evils, Congress provided in its original enact- 
ment of the Federal Reserve Act (Section 13), that any Federal Re- 
serve Bank might receive from any of its member banks and from 
the United States, deposits-of current funds in lawful money, nation- 
al bank notes, Federal Reserve notes, or checks, and drafts drawn 
upon solvent member banks, payable upon presentation. It was fur- 
ther provided in Section 16, that every Federal Reserve Bank should 
receive on deposit at par from member banks or from Federal Re- 
serve Banks, checks and drafts drawn on any of its depositors and, 
further, that the Federal Reserve Board might require any bank to 
exercise the functions of a clearing house for its member banks. . 

‘*The legislative history of the Federal Reserve Act is particularly 
illuminating in its diselosure of the Congressional intent to provide 
for and protect the clearance of checks through the Reserve Banks. 
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The Federal Reserve Act was approved December 23, 1913. The 
Federal Reserve Banks began to do business in November, 1914. At 
that time, as above pointed out, the law required Federal Reserve 
Banks to receive on deposit, at par, from member banks, or from 
Federal Reserve Banks, checks and drafts drawn upon any of its de- 
positors. This indicated a Congressional intent to safeguard and 
provide for the clearing of checks. (See Section 16, Federal Reserve 
Act.) In May, 1916, the Federal Reserve Board issued a circular, en- 
titled ‘Check Clearing and Collection,’ to all member banks, stating 
that under the authority of Section 16 of the Federal Reserve Act, 
it would require each Federal Reserve Bank to exercise the func- 
tions of a clearing house for its member banks, commencing June 
15, 1916, or as soon thereafter as possible. The system was in fact 
inaugurated on July 15, 1916.”’ 

In conclusion, it is stated: ‘‘It would seem, therefore, that the 
proposed acts of the defendants, appellees at bar, against the execu- 
tion of which an injunction is sought, are within the law, are acts 
which if not made mandatory under the law are within its spirit and 
in line with the policy which the law was designed to encourage and 
protect. It must follow then that the charge that these acts are to 
be undertaken for the purpose of ruining, robbing or destroying the 
plaintiffs is wholly destitute of legal effect. The bill sets up no inva- 
sion of any legal right. Its attempted averments of conspiracy or of 


unfair competition are without supporting allegations. Appellants 
in their own bill establish the total absence of any element upon 


which they may properly invoke the equitable processes of the 
Court.’’ 


THE IMPROPERLY DRAWN WILL 

Nothing is more unavailing than a will which, because of vital 
imperfections, cannot be admitted to probate. The courts will be 
found ready to go to almost any reasonable length to sustain the 
validity of an instrument purporting to be a last will and testament. 
But necessarily in every state there are certain requirements which 
must be observed. The law is rather strict with regard to the matter 
of witnesses and the manner in which they sign, and it is also strict 
as to the signature of the testator. 

In New York, and the same is true in many other states, a will 
must ‘‘be subscribed by the testator at the end of the will’’. The 
New York provision is Section 21 of the Decedent Estate Law. 

Among the decisions published in this issue is Matter of M. Alice 
F. Pierce, which presents an instance of a will not signed at the end 
and, therefore, invalid. 
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The will was written in ink on an ordinary sheet of paper, about 
the size of a business letter-head. The names of the two witnesses 
appeared at the bottom of the sheet, but not the name of the testa- 
trix. Across the reverse side of the paper was written, apparently 
in the handwriting of the testatrix, ‘‘The Will of M. Alice F. Pierce, 
Jan. 11, 1919’’. 

This, the court decided, was not susceptible of being considered a 
signature ‘‘at the end of the will’’. The instrument was lacking in 
an essential requirement and was not entitled to be probated as a 
will. 


NEGOTIABILITY OF NOTE SECURED BY MORTGAGE 


The negotiability of a note is sometimes affected by the fact that 
it is secured by a mortgage. That is to say, a note, which would 
otherwise be regarded as negotiable, will be regarded as non-nego- 
tiable when it is secured by a mortgage. This depends largely, how- 
ever, on the jurisdiction in which the question arises, for the deci- 
sions on the point in the various states are in conflict. 

In California it is held that a note, though negotiable in form, 
will be deemed non-negotiable when secured by a mortgage on real 
estate. But, if the note comes to the hands of a purchaser who has 
no knowledge of the existence of the mortgage, he may treat it as if 
it were negotiable. This was held in the case of W. P. Fuller & Co. 
v. McClure, 191 Pac. Rep. 1027, recently decided, where the Califor- 
nia District Court of Appeal said: 

‘The note, of which appellant, who was conversant with all the 
facts, became the owner by assignment, is not negotiable in the hands 
of appellant. He has none of the rights peculiar to the ownership of 
negotiable paper. He stands in the shoes of Richmand, the original 
mortgagee. This is so because the rule in this state is that if the 
note is secured by a mortgage on land, and both are executed at the 
same time or as parts of one transaction, the note, although nego- 
tiable in form, is not negotiable in law, if the purchaser takes it with 
knowledge of the existence of the mortgage.”’ 
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QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN E, BRADY 


(Editor’s Note—This is the eighth of a series of papers, presenting in 
question and answer form the law of banking and negotiable instruments. The 
questions and answers, as given in this series, form part of a book, by Mr. W. 
R. Morehouse, Assistant Cashier of the Guaranty Trust & Savings Bank, 
Los Angeles, Cal. In addition to questions of law Mr. Morehouse’s book con- 
tains questions on bank practice and business building.) 


CHECKS AND CERTIFICATES OF DEPOSIT 
Questions 


1. The holder of a check presents it to the drawee bank for 
payment. He paid value for the check in good faith, and there are 
sufficient funds on deposit to pay it. The bank refuses payment 
without giving any reason. Can the holder enforce the check against 
the bank? 


2. Why is it that the holder of a check cannot enforce it against 
the drawee bank? 


3. What is meant by the statement that a check does not operate 
as an assignment? 


4. Does a check ever operate as an assignment of the fund 
against which it is drawn? 


— 


5. A, being indebted to B, gives B a check which the latter 
presents in due time. ‘Payment is refused because of the bank’s 
failure. What are B’s rights? 


6. A gives B a check in payment of a debt. B neglects to 
present the check, and the bank fails. What are B’s rights? 


7. A gives a check which he signs in this manner: ‘‘A, Agent.’” 
Upon the dishonor of this check, is A personally liablé? 


8. A check has the name of the corporation against whose ac- 
count it is drawn printed in the margin. The check is signed, ‘‘A, 
Treasurer.’’ Is A personally liable on this check? 


9. A purchases goods from B and after the goods are delivered 

A claims that the pricé agreed on was $800, while B claims that the 
sale was for $1,000. A sends B a check for $800, marked ‘‘payment 
in full.’’ B cashes the check. If B is able to prove that $1,000 was 
743 
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the price agreed upon, can he thereafter collect the balance of $200 
from A? 


10. A performs certain services for B at an agreed price of 
$1,000. B, thereafter feeling that A has charged too much, sends A 
a check for $800, marked ‘‘payment in full.’’ A cashes the check. 
Can he recover the balance of $200 from B? 


11. A bank, by mistake, certified a check for a depositor, whose 
deposit was less than the amount of the check. When the check was 
presented the bank paid it. Can the bank collect the amount of the 
overdraft from the depositor? 


12. Is a verbal certification valid? 


13. Is a certification by telegraph valid? 


14. A person about to take A’s check wired to the drawee 
bank: ‘‘ Will you pay A’s check for $500?’’ The bank answered by 
wire: ‘‘Yes.’’ Is the bank liable as having certified the check? 


15. A person about to take A’s check wired to the drawee bank: 
‘Is A’s check for $500 good?’’ The bank answered by wire: 
**Yes.’’ Does this exchange of telegrams constitute a certification? 


16. A bona fide holder of a check, bearing a forgery of the 
drawer’s signature, had it certified by the drawee bank. The bank 
later discovered the forgery and then refused to pay the check. Can 
the holder compel payment? 


17. The bona fide holder of a check, on which the payee’s in- 
dorsement is a forgery, had it certified by the drawee bank. The 
bank paid the check and then discovered the forgery. What are 
the bank’s rights against the hoider of the check? 


18. After certifying a check the bank discovers that a few mo- 
ments before it had paid another check drawn by the same depositor, 
leaving in his account less money than the amount of the certified 
check. Can it resist payment of the certified check? 


19. What is the ful) effect of certification? 


20. The payee of a check gives it to a merchant in payment for 
goods. The merchant has it certified by the drawee bank, but be- 
fore he can collect it the bank fails. What are his rights against 
the drawer and indorser? 

21. The drawer of a check had it certified and then delivered it 
to the payee for value. The payee undertakes to present the check 
promptly, but before the check gets to the bank the latter has been 
declared insolvent and closed its doors. Has the payee any rights 





THE BANKING LAW JOURNAL 745 


against the drawer? Would it make any difference if the drawer 
had had the check certified at the express request of the payee? 


22. A person, who obtained a check from the drawer by fraud, 
transferred it, after having it certified, to a bona fide purchaser for 
value. Can the holder enforce the check against the bank? 


23. A bank certified a check and, after paying it, discovered 
that it had been fraudulently raised prior to its certification. Can 
the bank recover the money from the person to whom it was paid? 


24. A bank certified a check drawn on it by another bank, al- 
though it had received a letter of advice from the drawer, reference 
to which would have shown that the check had been raised. The 
bank paid the check and the bank to which payment was made 
turned the money over to the party for whom it handled the col- 
lection. Then the certifying bank discovered the fraud. Has it any 
rights against the bank to which it paid the check? 


25. The payee of a check raised it in amount after it had been 
certified by the drawee bank. He sold it to a purchaser for value, 
who collected it. Has the bank any rights against the holder? 


26. When does the Statute of Limitations begin to run against 
a certified check as regards the holder’s claim against the bank? 


27. When does the Statute of Limitations begin to run against 
a certified check as regards the holder’s claim thereon against the 
drawer? 


28. The drawer of a check delivered it to the payee in payment 
for a team of horses. The payee immediately had it certified. The 
drawer then discovered that he was the victim of a dishonest horse 
dealer and requested the bank to stop payment. Should the bank 
carry out his order? 


29. The drawer of a check had it certified and then delivered it 
to the payee in payment for a team of horses. Upon discovering 
that he had been cheated can he stop payment of the check? 


30. Have the directors of a bank the power to certify checks? 


31. The cashier of a bank certified a check drawn on the bank. 
He had not been expressly authorized by the board of directors to 
certify checks. Is his certification binding on the bank? 


32. An assistant cashier certified a check drawn on his bank. 
He had not been authorized specially to represent the bank in such 
matters. Is his certification binding on the bank? 


33. The cashier of a bank drew his individual check on the 
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bank and then certified it as cashier. Can the holder of this check 
enforce it against the bank? 


34. The holder of a post-dated check had it certified by the 
eashier of the drawee bank prior to the date of the check. The 
bank later refused to pay it. Can the holder of the check enforce 
payment? 


35. Is a bank under any obligation to certify its depositors’ 
checks? 


36. After a bank has certified a check at the instance of the 
drawer has it the right to cancel the certification at his request? 


37. What is the legal definition of a certificate of deposit? 


38. Does a statute forbidding banks to issue notes intended to 
circulate.-as money interfere with the power of a bank to issue cer- 
tificates of deposit? 


39. A statute provided that no bank should issue or put in 
circulation bills or notes unless the same should be payable on de- 
mand. Would a eertificate of deposit payable four months after 
date be void under this statute? 


40. A certificate of deposit payable to the order of a depositor, 
on return of the certificate sixty days after date, provided for in- 
terest at 6% without stipulating the time for which interest was to 
run. Does such a certificate bear interest after maturity? 


41. Where the full legal rate of interest is 10%, is a certificate 
of deposit bearing interest at that rate valid? 


42. A provision in the charter of a bank declared that all con- 
tracts should be signed by the president or vice-president in addition 
to the cashier. Does such a provision apply to certificates of deposit 
issued by the bank? 


43. Is a demand necessary before an action on a certificate of 
deposit can be brought against the bank issuing it? 


44. When does the statute of limitations begin to run against a 
certificate of deposit payable on demand? 


45. Is a eertifieate. of deposit classified as a negotiable instru- 
ment? 


46. Is the negotiability of a certificate of deposit affected by a 
provision making it payable on the return of the certificate? 


47. <A certificate of deposit, according to its terms, was payable 
upon its return properly indorsed and bore interest at 2% if left 
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six months. It also provided that no interest should be paid for the 
fraction or part of a month and that interest should cease one year 
from the date of the certificate unless renewed. Is such certificate 
negotiable? 


48. A certificate of deposit reads: ‘‘Partin Mfg. Co. has de- 
posited with this bank $500.00, payable . . . on return of this 
certificate properly indorsed.’’ Does the abserice of the words ‘‘or 
order’’ render the certificate non-negotiable? 


49. Is a certificate of deposit, ‘‘Payable to the said C. J., or her 
assigns,’’ negotiable? 


50. What is the effect of the words, ‘‘Not Transferable,’’ writ- 
ten on a certificate of deposit? 


51. Is a certificate of deposit payable in ‘‘current funds’’ nego- 
tiable? 


52. Within what time should a certificate payable on demand be 
presented for payment? 


53. A certificate payable on demand dated May 11th was trans- 
ferred by the payee on June 5th. The holder held it until Septem- 
ber 12th, when the bank failed. Did the failure of the holder to 
present the certificate release the payee as indorser? 


54. ‘‘A’’ deposited money in a bank, taking a certificate pay- 
able to the order of ‘‘A’’ or “‘B.’’ After ‘‘A’s’’ death, the bank 
paid the certificate to ‘‘B.’’ Was the bank protected in making 
such payment? 


55. The cashier of a bank fraudulently issued a certificate for 
$5,000 to an agent, no deposit having been made in the bank. The 
agent indorsed the certificate and sold it to a purchaser in: good 
faith. Is the latter entitled to enforce the certificate against the 
bank? 


56. A bank purchased a certificate of deposit issued by another 
bank, knowing at the time that the person offering it for sale had 
received it as a gift. Does such fact affect the standing of the bank 
as a holder in due course? 


57. Is a bank liable on certificates of deposit wrongfully issued 
by the cashier of the bank, payable to his own order? 


Answers 


1. The holder of a check cannot enforce it against the drawee 
bank. National Bk. v. Millard, 10 Wall. (U. 8S.) 152. 
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2. Under Section 325 of the Negotiable Instruments Law, a 
check does not operate as an assignment. 


3. It means that the delivery of a check does not assign or 
transfer any of the fund against which it is drawn. The check is 
merely an order, and the holder gains no rights in the fund against 
which it is drawn until it has been paid or certified. 


4. The parties may, by an agreement between themselves to 
that effect, cause the check to work as an assignment. Hove v. 
Stamphope Bank, 138 Ia. 39. 


5. B may sue A as drawer of the check, or he may bring an 
action against him upon the original indebtedness. Henry v. Con- 
ley, 48 Ark. 267. 


6. The failure to present releases A from liability on the check 
and from liability on the original debt to the extent of any loss 
sustained by A as a result of B’s negligence. Smith v. Miller, 43 
N. Y. 171. 


- 


7. It has been held that an agent is personally liable on a check 
signed in this form. The proper method of signature is to write the 
principal’s name, followed by A’s name as agent. Bickford v. First 
National Bk., 42 Ill. 238. 


8. In a ease of this kind, it has been held that the agency was 
‘clearly designated on the face of the check and that A was not 
personally liable. Carpenter v. Fahnsworth, 106 Mass. 961. 


9. No; where there is a dispute between the parties as to the 
amount due the acceptance of a check in full payment liquidates 
the debt. Triangie Conduit Co. v. Klorman, 181 N. Y. Supp. 366. 


10. Yes; here there is no dispute as to the amount due under 
the contract and the acceptance of the check does not extinguish 
the debt. Greenberg v. Eisenberg, 154 N. Y. Supp. 119. 


11. Yes; a depositor is liable to his bank for the amount of any 
overdraft which he makes and the fact that an overdraft check is 
certified by the bank does not affect its rights in this regard. 


12. No. Under the Negotiable Instruments Law a certification is 
equivalent to an acceptance and, to be binding, must be in writing 
and signed by the drawee. N. I. L. Sec. 220, 323. 


13. Yes, if in proper form; but a certification on a separate 
paper (as in the case of a telegraphic certification) does not bind 
the bank except in favor of a person to whom it was shown and 
who, on the faith thereof, received the check for value. N. IL. L., 
Sec. 222. : 
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14. Yes. Henrietta Nat. Bank v. State Nat. Bank, 80 Tex. 648. 


15. No. There is no promise by the bank to pay the check. 
Kahn v. Walton, 46 Ohio St. 195. 


16. Yes. The certification admits the genuineness of the draw- 
er’s signature. Hagan v. Bowery Nat. Bank, 64 Barb. (N. Y.) 197. 


17. It can recover from the holder the money paid to him. The 
certification does not admit the genuineness of the indorsements- 
First Nat. Bank v. Northwestern Nat. Bank, 152 Ill. 296, 38 N. E. 
Rep. 739. 


18. No. The certification is an admission that the account is 
sufficient to pay the check. However, where a bank certifies a check 
in the mistaken belief that it is drawn against sufficient funds, it 
will be allowed to cancel the certification, if the check still remains 
in the possession of the party who presented it for certification and 
his position is exactly the same after the cancellation as it would 
have been had the bank refused to certify; if his position has 
changed, for instance if he has lost the opportunity to charge in- 
dorsers, surrendered collateral or released sureties the bank will be 
held liable on the certification. In such case the bank is liable only 
to the extent of the depositor’s balance at the time of certification. 
Irving Bank v. Wetherald, 36 N. Y. 335. 


19. By certifying a check the bank admits that the drawer’s 
signature is genuine and that the account against which the check 
is drawn is sufficient to pay it and the bank agrees to retain the 
amount of the check out of the drawer’s deposit and to pay it upon 
the proper presentment of the check. The certification does not 
admit the genuineness of indorsements nor guarantee the face of the 
check against fraudulent alterations. 

20. None. By having the check certified the holder released the 
drawer and indorser from liability. N. I. L., See. 324. 


21. The payee can hold the drawer liable’ Where the drawer 
has the check certified before delivery his liability on the check re- 
mains. The same would be true even though the drawer had had the 
check certified after being expressly requested to do so by the 
payee Brown v. Leckie, 43 Ill. 497; Born v. First Nat. Bank, 123 
Ind. 78, 24 N. E. Rep. 173. 


22. Yes. Merchants’ Loan & Trust Co. v. Metropolis Bank, 7 
Daly (N. Y.) 137. a 


23. Yes. The certification does not warrant the genuineness of 
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the body of the check. The recovery is generally limited to the 
amount by which the check was raised. Metropolitan Nat. Bank v. 
Merchants’ Nat. Bank, 182 Ill. 367. 


24. No. The loss was due to the negligence of the certifying 
bank. Continental Nat. Bank v. Tradesmen’s Nat. Bank, 173 N. Y. 
272, 65 N. E. Rep. 1108. 


25. Yes. Where a bank pays a check, which has been fraudu- 
lently raised after certification, it can recover the money from the 
party to whom it was paid, unless the latter can show that he has 
suffered a loss as a result of the bank’s mistake. The recovery is 
generally limited to the amount by which the check was raised. 
National Bank of ‘Commerce v. National M. B. Assoc., 55 N. Y. 211. 
N. I. L., Sec. 205. 


26. The Statute does not begin to run until a demand for pay- 
ment has been made. Blades v. Bank, Ky. 56 S. W. Rep. 415. 


27. The Statute begins to run upon the lapse of a reasonable 
time for the presentment of the check. Wrigley v. Farmers Bk., 
76 Neb. 862. 


28. No. The drawer cannot stop payment of a check after it 
has been certified. National Commercial Bank v. Miller, 77 Ala. 168. 


29. No. Most of the cases hold that the drawer cannot stop 
payment of a check after it has been certified, even though it was 
certified at his request. In cases of this kind, however, the bank 
should not act hastily, but should hold the money and try to reach 
some settlement satisfactory to all parties. Hermann Furniture 
Works v. German Exchange Bank, 87 N. Y. Supp. 462. 


30. Although it is seldom used the directors have this power, 
but, to use it, they must act as a board and a director individually 
has no power to certify. Cooke v. State Nat. Bank, 52 N. Y. 96. 


31. Yes. The cashier of a bank has authority by virtue of his 
office to certify checks. Cooke v. State Nat. Bank, 52 N. Y. 96. 


32. No. An assistant cashier has no authority to certify checks 
unless the same is expressly conferred upon him. Pope v. Bank of 
Albion, 57 N. Y. 126. 


33. No. The cashier has no authority to certify his individual 
check. Gale v. Chase Nat. Bank, 104 Fed. Rep. 214. 


34. No. A bank cashier has no authority to certify a post-dated 
check. Clark Nat. Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. 
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35. In the absence of an agreement to that effect a bank is not 
required to certify checks for its depositors and may refuse to do so. 


36. Yes, unless the bank has knowledge that the check has al- 
ready been delivered to the payee or that some person has secured @ 
right under it. Buehler v. Galt, 35 Ill. App. 225. 


37. A certificate of deposit is a written acknowledgment by a 
bank of the receipt of a sum of money on deposit, which the bank 
agrees to pay to bearer or to order; it is in legal effect a promissory 
note and is governed, in most respects, by the same general rules. 
Farmersville Bk. v. Greenville Bk., 84 Tex. 40. 


38. No; certificates of deposit are not intended to circulate as 
money and are, therefore, not affected by such a provision. Pelham 
v. Adams, 17 Barb. (N. Y.) 384. 


39. It has been held that under such a statute, time certificates 
couid not be issued. Peru Bk. v. Fahnsworth, 18 Ill. 563. 


40. The certificate bears interest after maturity as well as be- 
fore. Payne v. Clark, 23 Mo. 259. 


41. It has been held that it is contrary to public policy for a 
bank to pay or agree to pay interest on deposits at the full legal 
rate, and that such a certificate is void insofar as it relates to the 
payment of interest at that rate. Morrison Bk. v. Michael, Okla., 153 
Pac. Rep. 1114. 


42. No. Carey v. MacDougal, 7 Ga. 84. 


43. By the weight of authority, no right of action accrues to 
the holder of the certificate until there has been presentment and 
demand. In this respect, a certificate of deposit differs from a 
promissory note, for the holder of a note may bring action against 
the maker without previous demand. Brown v. McElroy, 52 Ind. 404. 


44. It is generally held that the statute begins to run from the 
date of presentment for payment. In Minnesota, Michigan and 
Wisconsin it has been held that the statute runs from the date of 
issue. 

45. Provided it contains words of negotiability, the certificate 
is a negotiable instrument. Welton v. Adams, 4 Cal. 37. 


46. Such a provision does not render the certificate conditional 
and does not affect its negotiability. Kirkwood v. Hastings Bank, 
40 Neb. 484. 


47. Yes. White v. Wadhans, Mich., 170 N. W., Rep. 60. 
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48. It has been held that, although the words “or order’’ do not 
appear in the certificate, it is in effect payable to order and nego- 
tiable. Nelson v. Citizens’ Bank, 180 N. Y. Supp. 747. 


49. No. It is neither payable to order nor to bearer. Zander v. 
N. Y. Seeurity & Trust Co., 78 N. Y. Supp. 900. 


50. These words merely amount to notice that the certificate is 
not negotiable, and do not render it unassignable. Dollar v. Inter- 
national Banking Corp., 10 Cal. App. 83. 


51. It has been held that such a certificate is not negotiable, 
but there are devisions to the contrary. It depends largely on 
whether the court construes the term ‘‘current funds’? to mean 
money. National State Bank v. Ringel, 51 Ind. 393. 


52. Within a reasonable time after its issue. 


53. In such a case, it has been held that the holder had not re- 
tained the certificate for an unreasonable time and that the indorser 
was not discharged. Pardee v. Fish, 60 N. Y. 265. 


54. It has been held that a bank has no right to pay such a cer- 
tificate after the death of the depositor, to the other party named as 
payee. Baltimore Bank v. Wrightson, 63 Md. 81. 


55. Yes. Barnes v. Ontario Bank, 19 N. Y. 152. 


56. No; one who receives a negotiable instrument by way of 
gift has a perfect title with complete power to transfer. White v. 
Wadhans, Mich., 170 N. W. Rep. 60. 


57. No; anyone purchasing such certificates is put upon notice 
by their form and is not a holder*in good faith. Lee v. Smith, 84 
Mo. 304. 





LOANS ON SECURITY OF SAVINGS BANK 
TRUST DEPOSITS 


A Discussion of the Decisions Indicating the Inadvisability of a Bank 
Making Loans to Savings Bank Depositors on the Security 
of a Savings Deposit in the Name of the Depositor 
in Trust for a Third Person 


By FRANK P. WOGLOM of the New York Bar. 


Previous to the year 1904 the inquiry as to the true ownership 
of funds in a savings bank deposited in a certain name in trust for 
another was a vexed question. 

In that year the Court of Appeals handed down a decision in 
Matier of Totten, i79 N. Y. 112, which ease is probably the leading 
ease in this state upon the subject. The opinion reviews the earlier 
cases upon the subject in that court and after considering ‘‘the 
numerous cases decided by the Supreme Court bearing upon the 
question’’ and ‘‘the conflict in the opinions of learned Justices in 
different appellate divisions,’’ the Court of Appeals makes the fol- 
lowing observation: 

‘*After much reflection upon the subject, guided by the principles 
established by our former decisions, we announce the following as our 
conclusion: A deposit by one person of his own money, in his own 
name as trustee for another, standing alone, does not establish an 
irrevocable trust during the lifetime of the depositor. It is a ten- 
tative trust merely, revocable at will, until the depositor dies or 
completes the gift in his lifetime by some unequivocal act or decla- 
ration, such as delivery of the passbook or notice to the beneficiary. 
In case the depositor dies before the beneficiary, without revocation, 
or some decisive act or declaration of disaffirmance, the presumption 
arises that an absolute trust was created as to the balance on hand 
at the death of the depositor.’’ 

For the purpose of the question under consideration it seems 
clear enough that the mere fact of the deposit of the fund in the 
form mentioned does not, during the lifetime of the depositor, give 
the third person an interest in the money on deposit. But it is 
equally clear that some extrinsic facts unknown to the bank propos- 
ing to make the loan, and the legal effect of which facts might be 
unknown even to the person seeking the loan, might establish an 
irrevocable trust and give the third person vested interests in the 


fund. 
753 
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The fact that the bank which had made the loan had no knowl- 
edge of such facts would seem to be immaterial, since the depositor 
obviously could not assign an account which he did not own bene- 
ficially, and therefore it would seem that the bank making the loan 
would, at its peril, have to ascertain not only all the facts in con- 
nection with the savings bank deposit but also the legal effect of such 
facts. 

Taking up the rule of the Court of Appeals above set forth it is 
to be noted that the savings bank deposit must be of the depositor’s 
‘fown money’’. 

In Matter of Klein, 92 Mise. (N. Y.) 318 (1915), it appeared that 
John Klein deposited money in a savings bank in the name ‘‘John 
Klein for daughter Maria A.’’ On the trial the testimony revealed 
that the money deposited consisted of moneys given in small amounts 
by John Klein to his daughter Maria A. and by her placed in a toy 
bank. When the money had accumulated John Klein deposited the 
daughter’s money as indicated: above in a savings bank. It was held, 
of course, that the Estate of John Klein had no interest in the money. 
The application of this to the present inquiry is too obvious to re- 
quire explanation. 

Referring again to the Totten case, the Court says that ‘‘it is a 
tentative trust merely, revocable at will, until the depositor dies or 
completes the gift in his lifetime by some unequivocal act or decla- 
ration, such as delivery of the passbook or notice to the beneficiary’’. 

There are thus, apparently, at least three ways in which the trust 
may be made irrevocable: 

(a) By delivery of the passbook. 

(b) Notice to the beneficiary. 

(ec) Some (undefined) unequivocal act or declaration. 

The first way (a) is well illustrated by the case of Stockert v. 
Dry Dock Savings Institution, 155 N. Y. App. Div. 123 (1913). In 
that case Letitia Riley Grogan opened a savings bank account in 
name as follows: ‘‘Letitia Riley in trust for Sara E. Stockert Niece’’. 
She delivered this bank book to Sara E. Stockert, who took it West 
with her and retained it until May 16, 1911, when she returned the 
bank book at Mrs. Grogan’s request. 

The court said: . 

‘‘The only evidence as to the intention of the depositor at the 
time the deposit was made is that she at once gave the bank book 
to plaintiff. That evidence, standing alone and unqualified, fixed the 
character of the trust as an irrevocable one under the rule in the 
Totten case. Having thus fixed its character as irrevocable the de- 
positor could not thereafter revoke it without the consent of the 
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beneficiary, and subsequent declarations by the depositor as to the 
intention with which she made the deposit were unadmissible and if 
admitted were without probative value. 

“The act of plaintiff (Sara E. Stockert) in returning the bank 
book, at the depositor’s request, cannot be taken as a consent that 
the trust be revoked.’’ 

It appears, therefore, that the bank which proposed to sietiien the 
loan would not be protected by the fact that the depositor had the 
book in his possession for the reasons stated in the Stockert case, 
unless the bank could show not only that the beneficiary of the trust 
consented to the taking of the book by the trustee, but also that the 
beneficiary consented to the revocation of the trust. This might be 
a very difficult matter to prove in any case, and if the beneficiary 
was an infant the matter would be further complicated. 

The second way (b) in which the trust might be made irrevocable, 
by notice to the beneficiary, is shown in Matter of Pierce, 132 N. Y. 
App. Div. 465. In that case a delivery of the passbooks was not 
shown, although the beneficiaries had access to them. But the 
father, who made the deposit in the usual form in trust for his 
children, repeatedly stated to the latter his purpose in opening the 
accounts and making the deposits, of establishing a trust. 

The court held that an irrevocable trust had been created. It is 


true that the court commented on the fact that the father did not, 
during his lifetime, attempt to exercise any control over the funds 
inconsistent with his expressed intention to create a trust, but there 
is nothing to show that the court would have decided the case other- 
wise had the father made any attempt to exercise such control over 
the funds. 


It would, therefore, appear that the loaning bank, even though 
the depositor had pledged the book as collateral, might be defeated 
in its effort to recover from the savings bank the amount of the 
loan, by the fact that the trustee had notified the beneficiaries of the 
existence and form of the bank deposit. 

The other ways (ce) in which a trust of this character might be 
made irrevocable were wisely left undefined by the court otherwise 
than by the statement that there must occur ‘‘some unequivocal act 
or declaration”’’ on the part of the depositor. s 

In Robinson v. Appleby, 173 N. Y. 626, the account was as fol- 
lows: ‘‘Helen C. Pratt in trust for Freddie H. Robinson. Note— 
Not to be paid to F. H. R. (initials in original) until he is 30 years 
of age.’’ Helen C. Pratt also signed and delivered to the savings 
bank a déclaration of trust. The passbook was retained by the sav- 
ings bank, but it didn’t appear that the result would have been 
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otherwise had the depositor had possession of the book. Jn the 
Totten case, in commenting upon this case, the court says: 

‘‘In this (Robinson) case the written declaration was so full and 
explicit that we had no difficulty in sustaining the trust as irrevo- 
cably established when that paper was signed and delivered to the 
bank as custodian of the trust fund. There was much more than a 
mere deposit in the name of one person in trust for another, for an 
independent instrument was executed which not only declared the 
intention of the depositor, but directed when the ameunt was to be 
paid to the beneficiary.’’ 

From all of the foregoing it will be readily seen that a bank in 
making a loan on the security of a savings bank account in the form 
under discussion is assuming a serious risk because it cannot well, as 
a practical matter, fully inquire into all the extrinsic facts, nor 
would it be justified in relying upon the mere statement of the per- 
son seeking the loan, for this might subsequently be met by con- 
tradictory statements of others, thus raising an issue of fact; and to 
the already heavy burden upon the bank of determining the facts 
would be added that of applying to the facts a rule of law which 
has for nearly a century occasioned the courts no little difficulty. 

It would, from the legal standpoint, be better to entirely discon- 
tinue the making of such loans, but if the making of loans of this 
character is important as a business matter, the risks involved in the 
making of loans on such security could be minimized to a great ex- 
tent by requiring the person seeking the loan to execute an affidavit 
covering the material facts. 


oot 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK HELD NOT LIABLE IN COLLECTION OF 
DRAFTS 


American Hominy Co. v. National Bank of Decatur, Supreme Court 
of Illinois. 128 N. E. Rep. 391. 


An agent of the plaintiff company was authorized to purchase 
grain for the company and pay for the grain with drafts drawn 
on the company. He drew four drafts in various amounts, which 
did not actually represent purchases of grain and which he did 
not deliver to the payees. He indorsed the drafts himself and de- 
livered them to a commission firm in settlement of personal obliga- 
tions. In due eourse the drafts were delivered to and collected 
by the defendant bank. When the drawee corporation discovered 
the facts it sued the bank for the amount of the drafts on the 
theory that the indorsements of the payees were forged and that 
the bank, by presenting them, warranted the genuineness of prior 
indorsements. The Negotiable Instruments Law of Illinois pro- 
vides that an instrument is payable to bearer when it is payable 
to the order of a ‘‘person not intended to have any interest in 
it’. It was held that this provision applied. The instruments 
were, in effect, payable to bearer. The indorsements were, there- 
fore, immaterial, that is to say, the drafts were transferable by 
delivery without indorsement and the bank was not liable to the 
corporation drawee. ° 


CARTER, J.—Plaintiff in error, the American Hominy Co., insti- 
tuted an action in assumpsit in the cireuit court of Macon county 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §$ 386. 
157 
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against the National Bank of Decatur, defendant in error, and on 
trial obtained judgment for $2,359.63. On appeal to the Appellate 
Court the judgment was reversed, with a finding of fact, and the 
cause has been brought here on petition for certiorari. 

The declaration consists of the common counts and six special 
counts. The action was brought to recover money paid by plaintiff 
in error to defendant in error upon four drafts, upon which plain- 
tiff in error subsequently and after payment discovered that the in- 
dorsement of the payee’s name had been forged. All the drafts were 
identical in form, although they varied in amounts, dates, payees, in- 
dorsements, and description of grain for which they purported to 
have been given. The draft set out in one of these special counts is 
as follows: 


**Suffern-Llunt Mills, Branch American Hominy Co., 
“White Corn Products. 
**No. 2246. 
**Garber, Ill... Sept. 15, 1915. 
‘*Pay to the order of Andrew Molch $380.25, three hundred eighty 
and 25/100 dollars, for 809.2 bushels oats at .47 per bu. 


‘‘John C. Meyer, Agent. 
‘*To Suffern-Hunt Mills, Decatur, Tll.”’ 


The count alleged that at the time of the presentment of said 
draft it bore upon the back the indorsement of Andrew Molch, the 
payee; that Meyer, at the time he drew said draft as the agent of 
plaintiff in error and at the time of the presentment of the draft, 
was authorized by plaintiff in error to draw drafts upon itself and 
to deliver the same to the payees named therein in payment only for 
grain in the amounts and at the prices named on the face of such 
drafts or in payment of supplies or wages noted upon the face of 
the drafts, and was not then authorized to draw any drafts upon 
plaintiff in error, in said form or otherwise, payable to bearer or in 
payment of anything other than grain in the manner aforesaid, nor 
to deliver the same to any persons other than the persons to whom 
moneys were then due from plaintiff in error from grain purchased 
and delivered or to be delivered to plaintiff in error in its elevator in 
Garber, save only for supplies and wages, which last-named drafts 
also were required to show upon their face for what purpose they 
were drawn, issued and delivered; that the draft above mentioned 
was not drawn and delivered by Meyer, as agent aforesaid, to the 
payee therein in payment of grain nor for any other purpose, but, on 
the contrary, the name of the payee was prior to its presentment in- 
dorsed in writing on the back thereof by some person other than the 
payee and without the consent, authorization, knowledge or ratifica- 
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tion of the payee or plaintiff in error, by reason whereof defendant 
in error could not and did not, at the time of the presentment of 
said draft as aforesaid, lawfully trace the title to the same through 
the payee or otherwise; that afterwards the plaintiff in error, who 
then did not know that the name of the payee upon said draft 
presented as aforesaid had been forged, nor that the draft had not 
been drawn or delivered to the payee in payment for grain, nor 
that the defendant in error did not then have lawful title to the 
draft, and who then believed the draft had been by Meyer, as agent 
aforesaid, drawn and delivered to Molech in payment of grain pur- 
chased by Meyer for plaintiff in error, then and there paid to de- 
fendant in error the amount of said draft. 

Three of the other special counts are in substantially the same 
language, except that they declare upon three other drafts drawn 
in the same form, ostensibly for the payment of grain and payable 
to the order of the respective payees. The fifth special count de- 
elares on all the drafts together, and alleges, in substance, that the 
indorsements on the back thereof were not written by the respective 
payees but were forged. The sixth special count declares upon all the 
drafts and alleges that plaintiff in error paid the same under a 
mistake of fact. 

The testimony in the record shows the defendant in error bank 
received the drafts in question for the purpose of collection only, 
and that it presented them to plaintiff in error, who voluntarily 
paid the same; that defendant in error then remitted the money to 
the persons or banks from whom or which it had received the drafts 
for collection, and that defendant in error had no interest of any 
kind in the transaction, except merely as a collection agency; that 
the plaintiff in error is a corporation engaged in the business of 
buying, selling, and milling grain, and has many branches or branch 
offices throughout the country. The testimony further shows that 
the office for Central Illinois is located at Decatur, and was then 
operated under the name of Suffern-Hunt Mills, and its various 
agents and offices in the vicinity of Decatur were operating under 
instructions and directions from the Suffern-Hunt Mills; that among 
other elevators owned and operated by plaintiff in error was one 
located at Garber, a small station in Ford county; that for about 15 
years John C. Meyer had been the agent for plaintiff in error at 
Garber; that he also conducted during this period of time a general 
merchandise business, and was the only merchant or storekeeper in 
the village, selling in his business coal, farm implements, dry goods, 
boots and shoes, groceries, and other merchandise; that he pur- 
chased grain for plaintiff in error at prices directed to be paid by 
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the latter, and paid for the same by drafts drawn on plaintiff in 
error, which specified upon the face thereof the amount and kind of 
grain purchased and the price paid for the same, and were always 
signed ‘‘John C. Meyer, Agent’’; that he never signed any of the 
drafts in the name of the American Hominy Company or Suffern- 
Hunt Mills. 


Meyer testified that many of the farmers from the surrounding 
neighborhood traded with him at his store on credit, and that fre- 
quently, when he purchased grain from a farmer having credit ac- 
count with him in his store, he settled for the grain by giving the 
farmer credit for the price of the grain on such farmer’s store bill 
and then drew a draft on the plaintiff in error, signed by his own 
name as agent, and repaid himself for the amount of the store bill 
so considered as settled; that the agent of plaintiff in error, op- 
erating the Suffern-Hunt Mills at Decatur, knew of these various 
transactions. The officers of the Suffern-Hunt Mills deny that they 
had any knowledge that Meyer followed such methods. The testi- 
mony further shows that Meyer was required by plaintiff in error to, 
and did, make reports daily, or at other stated intervals, of the 
amount and kind of grain that had been purchased by him for 
plaintiff in error, and also the amount of grain that had been 
shipped by him and the amount on hand. Meyer testified that 


the grain for which some of these drafts were drawn was pur- 
chased from and delivered by the tenants of the respective land- 
lords, and that he himself settled with the landlords, either through 
merchandise bought by the latter at his store or by payment to 
them out of his own funds. 


On the record before us, however, it appears to be undisputed 
that the four drafts here in question were never delivered by Meyer 
to the respective payeeg named therein, but that Meyer himself in- 
dorsed the names of the payees on the back of the respective drafts, 
and delivered the same to the commission firm of James E. Bennett 
& Co., of Decatur, in payment of transactions covering his personal 
deals with said firm; that in due course of time these drafts were 
delivered to the defendant in error for collection and were paid by 
plaintiff in error. 

Counsel for plaintiff in error argue that the indorsements of the 
names of the respective payees on these drafts were forgeries, and 
that defendant in error, by presenting said drafts to plaintiff in 
error, warranted the genuineness of the indorsements thereon; that, 
when a drawee pays a draft on which the payee’s name is forged, 
there is no consideration for such payment, and the drawee 
may recover the money thus paid. Counsel for defendant 
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in error argue that plaintiff in error has no right to recover, 
because the payees in the drafts were fictitious persons, and it was 
never intended that the drafts should be delivered to the payees 
therein named, or that the payees were to have any interest therein, 
and that the drafts were consequently payable to the bearer, under 
subsection 3 of section 9 of the Negotiable Instrument Act, which 
provides that a negotiable instrument is payable to bearer— 


‘‘when it is payable to the order of a person known by the drawer 
or maker to be fictitious or nonexistent, or of a living person not 
intended to have any interest in it.”’ Hurd’s Stat. 1917, p 2001, 
§ IT 

S <f. 


In construing ‘these provisions of the Negotiable Instrument Act 
the Appellate Court made the following findings of facts: 


‘*The court finds that each draft in question was payable to the 
order of a person not intended by Meyer, the drawer, to have any 
interest in it, or that it should ever be delivered to the payee named 
therein, or the payee should indorse said draft in order to receive 
payment therefor, or for the purpose of negotiating the same;”’ that 
therefore plaintiff in error was not entitled to recover from de- 
fendant in error the amount of the drafts in question. 


Counsel for plaintiff in error in this case insists that the Appel- 
late Court erred in construing the Negotiable Instrument Act, and 
particularly the decision of this court in Bartlett v. First Nat. Bank. 
247 Ill. 490, 499, 93 N. E. 337, 340, where this court said: 


‘“The drafts drawn by R. L. Walsh in the name of the appellants 
against themselves were all made payable to some person who re- 
sided near Reddick, or bearer, and in the sense that there were such 
individuals as payees the payees named in the drafts were not fic- 
titious persons. At the time, however, Walsh drew said drafts, he 
did not intend that the persons whose names he inserted as payees 
in said drafts should have any interest in said drafts, or that said 
drafts should ever be delivered to said payees, or that said payees 
should indorse said drafts in order to receive payment therefor, or for 
the purpose of negotiating the same. In the eye of the law, there- 
fore, the payees named in said drafts were not bona fide payees, but 
mere fictitious persons. Said drafts were therefore in law payable 
to bearer, and were transferable, therefore, by delivery, and upon 
their receipt by the appellee payment thereof could be enforced 
against the appellants by the First National Bank of Chicago, with- 
out claiming through the said forged indorsements, but as the hold- 
ers of negotiable paper made payable to bearer. In Phillips v. Mer- 
eantile Nat. Bank, 140 N. Y. 556, 23 L. R. A. 584, the eashier of the 
Sumpter Bank drew drafts in its name against the Mercantile Bank 
to the order of various persons with whom the Sumpter Bank did 
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business. He then indorsed the drafts in the names of the payees to 
the order of certain stockbrokers, who collected them from the Mer 
eantile Bank. It was held that the payees named in the drafts were 
in law fictitious persons, and the drafts, in legal effect, were payable 
to bearer. In Snyder v. Corn Exchange Nat. Bank, 221 Pa. 599, 
Snyder was a depositor in the bank and sued to recover the amount 
of certain checks alleged to have been wrongfully paid and charged 
to his aceount. The checks were drawn by a clerk employed by the 
plaintiff to the order of one Charles Niemann. The clerk then in- 
dorsed the name ‘Niemann’ upon the checks and delivered them to 
R. M. Miner & Co., bucket shop men. The name Charles Niemann 
was used by the clerk as that of a fictitious person. The court said: 
‘The intent of the drawer of the check in inserting the name of the 
payee is the sole test of whether the payee is a fictitious person, and 
the intent of the drawer of these checks as attorney for the appel- 
lant must, as just stated, be regarded, as against the bank upon 
which they were drawn, as the intent of the appellant himself.’ The 
First National Bank did not, therefore, make out its title to said 
drafts through a forged indorsement, and appellants could not, there- 
fore, recover back the money paid to the bank on said drafts.’’ 


No reference is made in this last decision of this court to the 
present Negotiable Instrument Act, and counsel for both parties 
seem to concede that the court in that decision was attempting to 
lay down the general rule as to negotiable paper and was not con- 
struing the wording of our present Negotiable Instrument Act, which 
had then but recently gone into force, but which was not argued or 
considered in that case. 

Counsel for plaintiff in error insist that the Appellate Court, in 
construing the holding in the Bartlett Case, supra, to be that ‘‘when- 
ever an agent draws a draft not intending the payee to have an 
interest therein the draft is payable to bearer regardless of the 
agent’s actual authority,’’ misconstrued the real holding of this 
court in that ease; that the Phillips Case, 140 N. Y. 556, 35 N. E. 
982, 23 L. R. A. 584, 37 Am. St. Rep. 596, and Snyder Case, 221 Pa. 
599, 70 Atl. 876, 128 Am. St. Rep. 780, cited by this court, or its 
holding in the Bartlett Case, are not authority for any such rule; 
that, in fact, those cases announce quite another rule, namely that, 
because the agent in such eases ‘had been authorized to issue bearer 
paper, bearer paper in the form issued by them was binding on 
their principals; that if the language of this court in the Bartlett 
Case must be taken literally and without reference to the facts in 
that case, and if that language means what the Appellate Court in 
our ease has held that it meansfi then it overrules and supplants the 
rules laid down by the Negotiable Instrument Act, and overrules, in 
effect, the former decisions of this and other courts in leading cases 
on this question. 
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Counsel for the plaintiff in error further argue that the Phillips 
and Snyder Cases, and other cases decided prior to the decision of 
this court in the Bartlett Case, hold that the question whether an 
agent’s intention that the payee shal! have no interest in the instru- 
ment makes such instrument payable to a fictitious person, and 
hence payable to bearer, depends upon the authority of such agent; 
that if the authority of the agent is broad enough to authorize him 
to draw or make an instrument for his principal payable to a ficti- 
tious payee, his intention to make the instrument payable to a ficti- 
tious payee will be imputed to his principal because of his authority, 
but not otherwise. While it is true that the authority of the agents 
in the Phillips and Snyder Cases, as well as in the Bartlett Case, 
was broad enough, possibly, as stated in the opinions, to impute the 
intention of the agents to the principals, we do not read any of 
those decisions as laying down the doctrine contended for by counsel 
for plaintiff in error, and certainly that was not the understanding 
of this court in referring to and relying on those decisions in the 
Bartlett Case, supra. 


We cannot agree with counsel for plaintiff in error that none of 
the decisions referred to in the briefs lay down the rule as to a 
fictitious payee in a draft drawn by an agent as broadly as it is laid 


down by this court in the Bartlett Case, supra. Without question, 
the same rule is laid down in the opinion of the court in the case 
of Bank of England v. Vagliano, Br. App. Cas. (1891) L. R. 107, also 
reported in 3 Eng. R. C. 695. This is one of the leading cases on 
this question in any jurisdiction, and there were dissenting opinions. 
The opinions of the various judges discussing this question con- 
sidered every phase of the problem raised in the briefs in this case. 
That decision reversed the judgment of the Queen’s Bench Division 
and the judgment of the Court of Appeals in the same case, which 
is found in L. R. 88 Q. B. Div. 103, and in Vagliano v. Bank of 
England (on appeal) L. R. 23 Q. B. Div. (1889) 243, which cases 
were cited and relied on by this court in First Nat. Bank v. North- 
western Bank, 152 Ill. 296, 36 N. E. 739, 26 L. R. A. 289, 43 Am. St. 
Rep. 247. In the final decision in that case by the House of Lords 
it was held under their Negotiable Instrument Act, which was 
worded practically the same on this question as our own act, that 
in deciding whether the payee was a fictitious or nonexistent person 
the lower courts had wrongfully read into the provisions of the 
Negotiable Instrument Act the words ‘‘with the knowledge of the 
acceptor’’; that the part of the act where this clause occurs deals, 
not with the liability of the acceptor, but with the form and inter- 
pretation of the statute, and the knowledge of the acceptor had 
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nothing to do with the matter; that the word ‘‘fictitious,’’ as applied 
to the payee and to such persons in such cases under the act, should 
not be so construed as to be applicable only to a creature of the 
imagination, having no real existence; that the proper meaning of 
the word in the act was ‘‘feigned’’ or ‘‘counterfeit.’’ Lord Her- 
schell, one of the majority of the House of Lords, in his opinion said, 
among other things (3 Eng. R. C. 730): 


‘“Where the payee is a fictitious or nonexistent person, the bill 
may, as against any party who had knowledge of the fact, be 
treated as a bill payable to bearer. It seems to me that this is to 
add to the words of the statute, and to insert a limitation which is 
not to be found in it or indicated by it. It is said that when the 
acceptor is the person against whom the bill is to be treated as 
payable to bearer ‘fictitious must mean fictitious as regards the 
acceptor and to his knowledge.’ With all respect I am unable to 
see why it must mean this. I confess I cannot altogether follow 
the meaning of the words ‘fictitious as regards the acceptor.’ I have 
a difficulty in seeing how a payee who is, in fact, a ‘fictitious’ person 
in the sense in which that word is being used, can be otherwise than 
fictitious as regards all the world; how such a payee can be ‘ficti- 
tious’ as regards one person and not another. . . . It seems to me 
that to import into the statute, after the words ‘fictitious person,’ 
the words ‘as regard the acceptor,’ or drawer, as the case may be, 
and then to interpret those words as meaning ‘to the knowledge of,’ 
only tends to obscure,’’ ete. 


The opinion of this learned jurist also discussed the point that is 
made here by counsel for plaintiff in error as to the right basis for 
the conclusion that the payee should be held fictitious as against the 
other parties, and there stated that estoppel is not the only sound 
basis for construing the law under the Negotiable Instrument Act as 
to a fictitious payee, saying (page 733): 


**Estoppel is not the only sound principle upon which a law can 
be based. The law of estoppel was not thought to afford a sufficient 
protection to those dealing with the apparent owner of goods. . : 
Why, then, should it be thought improbable that the Legislature 
should have created in the holder of a bill drawn payable to a ficti- 
tious person a new right against the acceptor? If I am correct in 
thinking that this added right would obviate, and not entail, injus- 
tice, that it would make the law more reasonable and bring it more 
into conformity with the course of commercial transactions, I can see 
no reason for doubting that the Legislature so intended, if this be 
the plain, natural meaning of the words they have used, or for en- 
deavoring so to construe the language as to find in it no more than 
a statement of the previous law.”’ 


Again his opinion states (page 736) : 
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**T have arrived at the conclusion that whenever the name insert- 
ed as that of the payee is so inserted by way of pretense merely, 
without any intention that payment sholl only be made in con- 
formity therewith, the payee is a fictitious person within the mean- 
ing of the statute, whether the name be that of an existing person or 
of one who has no existence, and that the bill may in each case be 
treated by a lawful holder as payable to bearer.’’ 


The opinions, both those of the majority and those of the minor- 
ity, in the ease cited, demonstrate beyond question that counsel for 
plaintiff in error are wrong in saying that none of the well-considered 
authorities have ever laid down the same rule as to fictitious persons as 
was laid down by this court in the Bartlett Case, supra. We think 
the opinions in Phillips v. Mercantile Nat. Bank, supra, and Snyder 
v. Corn Exchange Nat. Bank, supra, fairly construed, lay down the 
same rule, as does also the opinion in United States v. Chase Nat. 
Bank (D. C.), 241 Fed. 535, and though not quite so clearly, the 
opinion in Horstman v. Henshaw, 11 How. 177, 13 L. Ed. 653. An 
examination of .all these authorities, and the others cited in the 
briefs of both counsel, leads us to the conclusion that this court 
rightly laid down the law in Bartlett v. First Nat. Bank, supra, as 
construed by the Appellate Court in this case. This being so, it is 
unnecessary for us to consider or decide the other questions raised 


in the very able and exhaustive briefs of counsel for plaintiff in 
error. 


However, we deem it not improper to state that there is merit in 
the argument of counse! for defendant in error that upon the plead- 
ings and record in this case it can be fairly held that Meyer was the 
general agent or manager of plaintiff in error’s business at Garber; 
that he was the only one authorized to represent it in that vicinity: 
that he was authorized to buy all the grain there that was to be 
bought for plaintiff in error and to pay for such grain; that in pay- 
ing for such grain he had authority to bind the plaintiff in error by 
drafts issued by him, which were in legal effect the promissory notes 
‘of the hominy company. Funk vy. Babbitt, 156 Ill. 408, 41 N. E. 166. 
The special counts of the declaration allege that he had authority 
to buy grain and pay for it by drafts issued by him, and counsel for 
plaintiff in error concede that such drafts were, in effect, promissory 
notes binding upon plaintiff in error. If Meyer, as its agent, was 
clothed with authority to execute and put into circulation promissory 
notes of the plaintiff in error, it would seem necessarily to follow 
that if he issued such drafts to persons who had sold no grain to 
him, and those persons had, in fact, indorsed the drafts to a bona 
fide holder and plaintiff in error refused to pay them, then such 
holder could have sued and recovered from plaintiff in error even 
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though the latter had never received the grain. Hall vy. First Nat. 
Bank, 133 Ill. 234, 24 N. E. 546; Huston v. Newgass, 234 Ill. 285, 84 
N. E. 910. 

This being so, it is not unreasonable to hold that the drawing of 
these drafts by Meyer and indorsing them in the names of the ficti- 
tious payees, indorsing their names himself on the back, might be 
fairly considered within the scope of his authority as agent, as al- 
leged in the declaration. There is no proof that he had been given 
any contrary instructions. A company is bound by the acts of its 
agent in the exercise of powers within the apparent scope of his 
authority, unless special limitations upon his powers are brought to 
the notice of the party dealing with him. Phenix Ins. Co. v. Stocks, 
149 Til. 319, 36 N. E. 408; Phenix Ins. Co. v. Hart, 149 Ill. 513. 36 N. 
E. 990. See. also, Noble v. Nugent, 89 [ll. 522, and 8-Corpus Juris, 
776. Therefore, even if it be conceded for the purposes of this case 
that the rule of law on the principal subject under consideration 
contended for by counsel for plaintiff in error should apply here, it 
must follow on this record that Meyer’s intention as to the fictitious 
payee must be imputed to his principal, because within the seope of 
his authority as agent, and for that reason, also, the judgment of the 
Appellate Court should be affirmed. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 

CARTWRIGHT, C. J., and FARMER and DUNN, JJ., dissent. 


DRAWEE BANK CAN RECOVER MONEY PAID 
ON CHECKS BEARING FORGED 
INDORSEMENTS 


United States Mortgage & Trust Co. v. Liberty National Bank, New 
York Supreme Court. 184 N. Y. Supp. 32. 


An employee obtained a number of checks signed by his em- 
ployer, payable to various payees. He forged the payees’ indorse- 
ments and deposited the checks in his individual account in the 
defendant bank. ‘The latter collected them from the plaintiff 
bank, on which they were drawn. It was held that the drawee 
bank was entitled to recover the amount from the defendant 
bank. It was also held that the fact that the drawer of the 
checks may have been negligent in allowing his employee to come 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 379. 
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into possession of the checks was not available to the defendant 
bank as a defense. 


Action by the United States Mortgage & Trust Co. against the 
Liberty National Bank to recover the amount paid on certain checks. 
Demurrer to separate defenses sustained, and plaintiff’s motion for 
judgment on the pleadings granted. 

Patterson, Eagle, Greenough & Day, of New York City (Carroll 
G. Walter, of New York City, of counsel), for plaintiff. 

White & Case, of New York City (Robert Forsyth Little and 
Joseph M. Hartfield, both of New York City, of counsel), for de- 
fendant. 


FORD, J.—The plaintiff bank paid to the defendant bank certain 
checks upon which the names of various payees were forged. An 
employee of the drawer had come into possession of the checks, per- 
petrated the forgeries and deposited them to his personal account in 
the defendant bank, which collected, them from the plaintiff, the 
drawee bank. The complaint states a good cause of action for the 
recovery of the amount so paid. 

Negligence on the part of the drawer of the checks is set up as a 
separate defense, to which a demurrer has been interposed, and the 
recent case of Prudential Insurance Co. v. National Bank of Com- 
merce, 227 N. Y. 510, 125 N. E. 824, is cited as authority for the 
validity of the defense. That case was originally tried before me. 
Evidence of negligence of the drawer was received tending to prove 
that the drawer had or should have knowledge of the long-continued 
practice of one of its general agents to forge the names of the payees 
on checks sent to him by their drawer, to deposit them on his own 
account and then make payment to the original payees by his per- 
sonal checks. The negligence charged in the defense demurred to 
here is of a similar nature. 

In the Prudential Case, as tried before me, the question of the 
negligence of the plaintiff drawer was submitted to the jury, who 
found for the defendant drawee, thus sustaining the charge of neg- 
ligence. The Appellate Division reversed (177 App. Div. 438, 164 N. 
Y. Supp. 269) upon the ground that the defense was untenable. Upon 
a new trial before another justice, he directed a verdict for the 
plaintiff in accordance with the decision of the higher tribunal. The 
trial court was affirmed as of course by the Appellate Division, and 
the latter court reversed by the Court of Appeals in a decision which 
was in effect an affirmance of my own view of the law upon the first 
trial. 

Thus appears the reluctance with which the courts have gone even 
so far as they did go in the Prudential Case, which merely sanctioned 
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the interposition of the defense of negligence as between the drawer 
and drawee. To permit the negligence of the drawer to be set up in 
an action between the drawee and its immediate indorser, to which 
action the drawer is not a party, would be an extension of the rule, 
not only unwarranted by anything in the Prudential Case itself, but 
opposed to the well-settled policy of the law to guard the integrity 
of indorsements on negotiable paper passing in good faith from hand 
to hand and serving beneficently the ordinary purposes of commerce 
and finance. 

The motion is granted, and the demurrer sustained, with $10 costs. 

Motion granted, with $10 costs. 


NATIONAL BANKS HELD LIABLE ON INDEM- 
NITY BOND 


Second National Bank of Parkersburg, W. Va., v. United States 
Fidelity & Guaranty Co., United States Circuit Court of 
Appeals. 266 Fed. Rep. 489. 


A construction company entered into a contract with the 
United States to erect dams in the Ohio and other rivers. The 
plaintiff surety company executed a $200,000 bond guaranteeing 
the performance of the contract. Under the agreement between 
the construction company and the surety the latter was entitled 
to the plant and all materials on the work in the event of the 
company’s inability to carry out the contract. The company be- 
eame bankrupt with hardly any assets except the plant and ma- 
terials used in connection with the construction work. The two 
defendant national banks were numbered among its creditors. 
The creditors believed that they could collect on their claims if 
the construction contract was carried out. In order to induce the 
surety company to waive its rights in the premises and permit 
the trustee in bankruptcy to carry out the contract, the defendant 
banks, with five other creditor national banks, joined in executing 
a bond indemnifying the surety company against any loss by rea- 
son of its suretyship. The expectations of the creditors in carry- 
ing out the contract were not realized. In an action by the surety 
eompany against the two defendant banks it was held that, al- 
though ordinarily a national bank has no power to become liable 
on an indemnity bond, it is liable where, as in the present case, 
the bond was executed for the purpose of enabling the bank to 
collect a claim which would otherwise be lost. 

NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 616. 
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Appeal from the District Court of the United States for the 
Northern District of West Virginia, at Parkersburg; Alston G. Day- 
ton, Judge. 

Suit by the United States Fidelity & Guaranty Co. against the 
Second National Bank of Parkersburg, W. Va., and another. Decree 
for complainant, and defendants appeal. Affirmed. 

V. B. Archer, of Parkersburg, W. Va. (W. H. Wolfe, of Parkers- 
burg, W. Va., on the brief), for appellants. 

B. M. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler, of 
Parkersburg, W. Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 


PRITCHARD, Circuit Judge.—This is another of the numerous 
eases growing out of the bankruptcy 16 years ago of the Evansville 
Contract Co. That concern had, prior to its adjudication, contracted 
with the United States to build certain locks and dames in the Ohio, 
the Big Sandy and the Congaree rivers. The United States Fidelity 
& Guaranty Co., herein called the surety, was on its bond in the ag- 
gregate amount of $200,000. To induce the surety to execute these 
bonds the bankrupt agreed that, if it became unable to complete or 
earry on the contract, it would, and did, assign the plant it owned or 
had upon the work to the surety, and, in the event of any breach or 
default of the contract with the United States, the surety should be 
subrogated to all its rights and properties, as principal, in such con- 
tract, and that all deferred payments and all the moneys due and 
payable to it at the time of the breach, or which might thereafter 
become due, should be credited upon any claims against the surety 
upon the bond. 

At the time of the adjudication, the government was retaining 
$11,000 earned by the bankrupt, and the latter had $20,000 or more 
of material on hand on the work. It owed about $40,000 for claims 
for labor and materials, for which the surety was secondarily liable. 
It apparently had little or no other assets, and its unsecured debts 
footed up $200,000, of which an aggregate of $115,000 was due to the 
appellants and five other national banks; the appellants themselves 
being creditors in the amounts of $25,000 and $20,000, respectively. 

It was clear enough that, if the general creditors could not get 
something out of the contracts, they stood to lose practically all their 
claims. As is usual in such cases, the officers and employees of the 
bankrupt concern were absolutely sure that a large profit would be 
realized if the work was only carried on to completion, and, as so 
often happens, the creditors. who were otherwise hopeless of getting 
anything, were persuaded that they could save something if the work 
was finished. To enable the trustees to complete the contracts the 
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creditors were willing to advance money up to the amount of $75,000, 
but before anything could be done in this direction it was necessary 
to come to terms with the surety, which had the right to take over 
the contracts and complete them itself. The surety believed that if 
it went on with the contracts it would get out whole. It did not 
know what would happen if it put the performance of them in the 
hands of the trustees in bankruptcy. So, in substance, it took the 
position that the creditors could take their choice: They could let it 
carry out the contract, or it would turn the whole matter over to the 
trustees; but in the latter event it must be absolutely protected 
against all liability it had incurred or might thereafter incur. The 
seven national banks, each through the action of its board of di- 
rectors, elected the second alternative, and as a result, on the 4th of 
April, 1904, gave a bond in the aggregate amount of $75,000, each 
of the obligors, however, becoming bound for only the same propor- 
tion of any sum that might become payable under the bond as its 
claim against the bankrupt was of the aggregate claims of it and 
its six associates. This bond, after reciting a number of the facts, 
stated that the obligors believed it to the interest of the creditors 
that the contracts be finished by the bankruptcy trustees, and that 
money be borrowed by the trustees under the orders of the bank- 
ruptey court, and that the surety was unwilling that this course be 
taken unless it was indemnified against any liability that had ac- 
erued, or might accrue, to it by reason of its suretyship. The condi- 
tion of the obligation was that the obligors should in all respects in- 
demnify and save harmless the surety from all loss, charge, damage, 
and liability theretofore accrued, or thereafter aceruing, against it by 
reason of its suretyship, or liability, on the bonds. 

Thereupon, under orders of the bankruptcy court, the trustees 
went on with the work. As in at least nine out of ten such cases, 
the high expectations with which they entered upon the task were 
disappointed. Many of the claims due at the time of the bankruptcy, 
and for which the surety was liable, were subsequently bought at a 
great discount by persons formerly connected with the bankrupt. 
The surety resisted the claims of the purchasers to be paid in full, 
and as a result of long and expensive litigation their demands were 
materially cut down. It is not now disputed that the amount ac- 
tually paid by the surety for such claims was $18,600. In the suits in 
which the surety company defended itself against the claims as first 
presented, and the other litigation resulting from the suretyship, 
much expense was incurred for counsel fees and other incidental ex- 
penses, such as for copies, documents, printing, premiums on appeal 
bonds, ete. Some of these items were disallowed by the court below, 
but those for which it held the obligors on the bond liable amounted 
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to $20,451. The appeliants deny all liability on the bond given to 
the surety, asserting that as national banks they had no power to 
enter into such an obligation, and that, even if they had, it was not 
binding on them, because it was, to the knowledge of all the par- 
ties, assumed for the purpose of facilitating the carrying out of the 
order of the bankruptcy court directing the trustees to complete the 
contract, and to borrow, if need be, as much as $75,000 for such 
purpose. 
It is insisted by appellants that— 


‘*The execution of the indemnity bond and the entry of the par- 
ties into the agreement or scheme for borrowing money, issuing cer- 
tificates of indebtedness, and all obligations of the bank as enumer- 
ated in the indemnity bond, were against public policy; and, as the 
banks had no power or authority to execute the guaranty bond, it 
is illegal, because ultra vires.’’ 


As we have stated, these two banks holding debts against the con- 
tract company, to wit, Second National Bank of Parkersburg, $25,- 
000, and the Farmers’ & Mechanics’ National Bank, $20,000, on Feb- 
ruary 13, 1904, joined in a petition to have the contract company 
adjudicated a bankrupt, and procured that adjudication on February 
27, 1904. It was upon their petition a receiver was appointed under 
Section 3e of the Banruptey Law (Comp. St. § 9587), which required 
them to give an indemnifying bond. It was made to appear by the 
report of the trustees that a large profit, as we have stated, could be 
made by finishing the government dam contracts, and that the inter- 
est of creditors demanded that the business of the bankrupt be con- 
tinued, and that these profits in question be realized. This course 
was authorized by Bankruptey Act, § 2, cl. 5 (Seetion 9586) and 
under Section 55¢ (Section 9639) it is provided that— 


‘The creditors shall at each meeting take such steps as may be 
pertinent and necessary for the promotion of the best interests of the 
estate.”’ 


It was then generally understood that the plan proposed was the 
only hope of the general creditors. At that time it was but natural 
that the banks, who were pecuniarily interested in the outcome. 
should accept the proposition which, as we have said, gave promise of 
fruitful results. Thus it was that the necessary steps were taken 
culminating in the indemnity agreement upon which this decree is 
based. While the indemnity bond in question was not executed 
under the provisions of the Bankruptcy Act, nevertheless, in view of 
their status as creditors, these banks had the sanction of the Bank- 
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ruptcy Law for executing an indemnity bond to protect their inter- 
est in the bankruptcy estate. 

The question as to the wisdom of the directors in entering into 
an agreement of this kind is not involved; the real question being 
as to whether the banks at that stage of the proceedings had the 
power to enter into an agreement of this kind for the purpose of 
self-protection in the collection of their debts. In other words, were 
they not warranted in taking such steps as were necessary to con- 
serve the assets of the bank, and could their acts in this respect be 
said to be ultra vires? 

Section 5136, Rev. St., in the National Banking Act (Comp. St. 
§ 9661), among other things, provides: 


~ Third. To make contracts, 

“‘Seventh. To exercise by its board of directors, or duly author- 
ized officers or agents, subject to law, all such incidental powers as 
shall be necessary to carry on the business of banking; by discount- 
ing and negotiating promissory notes, drafts, bills of exchange, and 
other evidences of debt; by receiving deposits; by buying and sell- 
ing exchange, coin, and bullion; by loaning money on personal secu- 
rity; and by obtaining, issuing, and circulating notes according to the 
provisions of this title.*’ 


The limitations contained in the foregoing section were intended 
to insure the safe management of the affairs of a national bank, so 
as to protect the owners thereof in the safe conduct of its affairs, and 
as a guaranty that the management of such bank should at all times 
be free from speculation, the assumption of undue risks, or the doing 
of anything else calculated to injure the public by impairing the 
eredit of the bank. It also confers upon the directors ‘‘all such 
incidental powers as shall be necessary to carry on the business of 
banking’’. In referring to this phase of the question, the Supreme 
Court of the United States, in the case of First Nat. Bank v. Nat. 
Exchange Bank, 92 U. 8. 122, 23 L. Ed. 679, affirming 39 Md. 600, 
said: 

= . Authority is thus given to transact such a banking busi- 
ness as is specified, and all incidental powers necessary to carry it on 
are granted. These powers are such as are required to meet all the 
legitimate demands of the authorized business, and to enable a bank 
to conduct its affairs, within the general scope of its charter. . 
This necessarily implies the right of a bank to incur liabilities in the 

. course of its business, as well as to become a creditor of others. 

. Obligations may be assumed that result unfortunately. . 
Compromises to avoid or reduce losses are oftentimes the necessary 
results. . . . These compromises come within the general scope of the 
powers committed to the . . . directors and officers, . . . and are 
submitted to their judgment and discretion, except to the extent that 
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they are restrained by the charter. . . . Banks may do, in this be- 
half, whatever natural persons could do under like circumstances.’”’ 


This rule is also announced in Bank v. Vermont, 231 U. S. 120, 
140, 34 Sup. Ct. 31, 58 L. Ed. 147. 

It is highly important that the directors of a bank should be 
vested with the power for the protection of assets and the saving of 
debts. In 7 Corpus Juris, p. 831, it is stated: _ 


‘‘The power to adopt reasonable and necessary methods for the 
collection and the security of debts is necessarily incident to the 
powers expressly granted to national banks. "" 

4 


It is urged by appellants that the indemnity bond is void upon 
the ground that this court, in the case of Bray v. Johnson, 166 Fed. 
57, 91 C. C. A. 643, ruled that Johnson, the referee, should not have 
made the order of April 4, 1904, contending that this indemnity 
bond was related to that order. This position is untenable, inasmuch 
as such order has never been attacked and could not be assailed by 
the appellants, who themselves were parties to and voted for it. The 
referee was vindicated by the court, which, among other things, held 
that he was ‘‘not guilty of the slightest impropriety’’. 

Under the order of April 11, 1904, it appears that the trustees. 
borrowed money to be used as a fund connected therewith in making 
renewals and expenditures, handling and accounting for over $415,- 
000; the proceeds of plant and property was $65,000, making all 
told a grand total of $480,000, but winding up with only $30,000 net. 
In the court below, presided over by the late Judge Jackson, John- 
son, as referee, was allowed fees of 1 per cent. on all the moneys 
paid out, upon which $1,500 was paid him. After the retirement of 
Judge Jackson, his successor held that the court was precluded by 
the former order, and that the referee should be ailowed 1 per cent. 
on $430,657, less $1,500 already received, and gave judgment for 
$2,806.50, and from this decree the trustee appealed to this court. 
The court held that under the statute not exceeding 1 per cent. could 
be allowed on sums paid in dividends, and that inasmuch as only 
$30,000 could be so paid, his commission under the law should be 
$300. However, the court reached the conclusion that, inasmuch as 
no appeal was taken from the order of Judge Jackson, which had 
been acted upon: by the parties in good faith, it therefore should not 
be set aside, and that the $1,500 paid should stand, and that the al- 
lowance of $2,806.50 could not be sustained. It should be remem- 
bered that the order of Judge Jackson was not held to be void, al- 
though it was erroneous, and therefore the only question in the 
judgment was in regard to commissions; the judgment being founded 
upon the words of the statute. 
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It is insisted by appellee that appellants rely upon an obiter in 
argument, to the effect that a referee should not be allowed to in- 
crease his emoluments by continuing a business, and borrowing 
money, and taking a commission on all the money handled. In the 
ease of Bray v. Johnson, supra, the court said: 


‘The courts are authorized to continue the business of bankrupts, 
and this referee exercised this authority, which, in passing, it may be 
said as to a transaction of this magnitude, without the express sanc- 
tion of the court, was of exceedingly doubtful propriety, and the 
issuance of trustees’ certificates for $75,000, or indeed for any 
amount, assuming it should be done in a bankruptcy case at all, 
ought manifestly not to be thought of by a referee. The temptation, 
if a referee could thus increase his compensation, to err, would be 
too great.’’ 


It should be remembered, however, that the court permitted the 
allowance of $1,500 in favor of the referee, five times as much as the 
court deemed lawful, to stand, and now appellants seek to avoid 
their contract under the decision in that case. It appears, however, 
that the Fidelity Company never handled any money realized from 
the sale of the certificates. It is clear that, if the trustees had bor- 
rowed on their own credit without certificates, the law would have 
reimbursed them. That transaction is completely wiped out, and can- 
not avail appellants in this controversy. What the court said as re- 
spects this phase of the question is purely obiter and not binding. 
There is not the slightest suggestion contained in® the record that 
the Fidelity Company was guilty of any fraud. The bond now in 
question was made in good faith and accepted by all the parties who 
were obviously promoting their own interests. 

It is urged that there was no consideration upon which to base 
this transaction. When we take into consideration the benefits re- 
ceived by the banks, or consider the risks and prejudice to the 
Fidelity Company, we think the consideration was ample. Further, 
the recitals of the contract import a consideration and the appellants 
are estopped from denying the same. As we have stated, the Fidelity 
Company had a lien and a right of possession, and control of mate- 
rial and plant, and all money in the hands of the United States, 
being vested.with the right to take hold of unfinished jobs and com- 
plete them. The banks naturally reached the conclusion that there 
was a profit in continuing the business through the trustees, hence 
their anxiety to bring about such an arrangement, and they readily 
agreed, in order to promote ‘‘the interests of the undersigned cred- 
itors, to indemnify the surety, if they could only have an opportu- 
nity to participate in any benefits growing out of the finishing of the 
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contracts. It was faith in this indemnity that induced the Fidelity 
Company to waive its rights. 

However, it is urged by appellants that this bond does not cover 
material claims, charges for professional services, copies of records, 
printing costs, ete. This objection is urged upon two grounds by 
which they claim they are. exempt: (a) That they are not within 
the terms of the indemnity; (b) that the material claims in question 
had accrued against the Fidelity Company before the indemnity con- 
tract was executed. It is made perfectly plain by the indemnity con- 
tract that the Fidelity Company was unwilling to agree to the pro- 
posed contract or indemnity, unless it should be indemnified against 
any liability that had accrued, or might accrue by virtue of its sure- 
tyship on the bonds above mentioned. Therefore, among other 
things, it recited: 


‘*Now, therefore, if the above bound obligors shall and will, in all 
respects, indemnify and save harmless the Fidelity Company from all 
loss, charge, damage, and liability heretofore accrued or hereafter 
accruing against it, by reason of its suretyship or liability on said 
bonds, and on each of them, then this obligation to be void.’’ 


The foregoing makes it very clear that it was the purpose of the 
banks to save the Fidelity Company harmless, and this contention on 
the part of the Fidelity Company is reinforced by the following ex- 
planation at the end of the order in which the trustees are directed 
and authorized ‘‘to fully and completely release and save harmless 
any and all suréties which may have guaranteed the completion of 
said contracts’’. The use of the word ‘‘all’’ fairly indicates that the 
language of the contract was not to be modified in any respect as to 
matters growing out of this transaction. 

It appears from the decree that suits and proceedings were 
taken against the surety company for claims based on the four bonds. 
It further appears that proceedings were necessary to enforce the 
liens upon funds in bankruptcy, and that appellants were notified of 
the existence of such suits and proceedings, but refused to take any 
steps. In the emergency thus created the company employed counsel 
learned in the law, and the appellee and counsel acted in good faith. 
We think that under the guarantee of the banks, as well as in equity 
and good conscience, the banks should be required to save the appel- 
lee harmless as respects the costs of these services. 

Mr. Ambler, who was a witness, testified at length in regard to 
the services and charges, the measure of labor, and the reasons and 
correctness. He also testified as to the propriety and good faith of 
the litigation, explained the vouchers, and gave references supporting 
his statements. Mr. Schoyer testified as to the history of matters 
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in the District.Court and the Court of Appeals in Pennsylvania. The 
testimony of these witnesses is not denied or contradicted in the 
slightest, and, as we have stated, the Fidelity Company notified the 
appellants of the proceedings, and it impleaded them in the West 
Virginia proceedings, and called on the appellants to defend, warn- 
ing them at the time, if they made default in the performance of 
their duty under their contract, that it would hold them liable for all 
costs, charges, and expenses. 

It appears, among other things, that Bray, trustee, and Eichel, 
had bought up claims at a discount, including some of the lien claims 
in question, and that for a number of years they sought to have the 
funds in bankruptcy applied to common ecreditors—held by them. It 
further appears that these parties instituted suit in Pennsylvania to 
compel the surety to pay par for claims partly fraudulent, and partly 
discounted. It also appears that they put the claims in the name of 
Mrs. Eichel, and sought to have the surety pay off the liabilities in 
Pittsburgh, while the claims themselves were assigned to third par- 
ties in order that others might in this manner receive the money on 
the dividends in bankruptcy, and leave the Fidelity Company to pay 
the claims and lose the security. Thus it will be seen that it required 
great diligence on the part of counsel to ferret out these fraudulent 
claims so as to protect the creditors. This litigation we think was 
highly beneficial and successful, and inured to the benefit of the 
indemnitors. 

It is further insisted by counsel for appellee that— 


‘‘The trustees, of their election, used resources of the estate, and 
piled up expenses of over $20,000, none of which would have been 
expended, if the Fidelity Company had taken matters in its own 
hands, and had not accepted the bond and deed of the banks.’’ — 


In conclusion we feel that by the rule of honesty and fair dealing, 
these banks should be required to save the appellee harmless as re- 


spects these matter. oa 


For the reasons stated, we think that the decree of the lower 
eourt is proper, and should be affirmed. 
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HOLDER OF CHECK ALLOWED TO ENFORCE 
IT AGAINST BANK ALTHOUGH DRAWER’S 
ACCOUNT OVERDRAWN 


‘Walls v. Crocker State Bank, Springfiéld, Mo., Court of Appeals. 
220 S. W. Rep. 671. 


The plaintiff sold a number of mules to a depositor of the de- 
fendant bank. The latter shipped them to St. Louis for sale, it 
being arranged that the purchase money should be sent to the 
defendant bank for credit to the depositor’s account. The de- 
positor gave the plaintiff a check for $2,000 against his account 
and the bank was notified that this amount was to be paid to the 
plaintiff out of the money coming from St. Louis. When the 
money arrived the depositor’s account was overdrawn and the 
bank applied the money to the overdraft and refused to pay the 
plaintiff’s check. While the general rule is that the payee of a 
check cannot enforce it against the drawee bank it was held that, 
under the circumstances of this case, the bank was liable. 


Action by Arthur Walls against the Crocker State Bank. After 
verdict for plaintiff, defendant was granted new trial, and plaintiff 
appeals. Reversed and remanded, with directions. 

Sid C. Roach, of Linn Creek, Barney Reed, of Ulman, and Argus 
Cox, of Springfield, for appellant. 

Eldredge & Bell, of Waynesville, and Lorts & Breuer, of Rolla, 
for respondent. 


FARRINGTON, J.—The sole question involved in this appeal is 
directed toward the action of the trial court in granting a new 
trial on a motion therefor filed by the defendant, the effect of which 
was to set aside the verdict found by the jury for the plaintiff. The 
reason given by the trial court for. granting the new trial is as 
follows: 

‘The court is satisfied from the evidence that plaintiff’s father, 
Cat Walls, by and with the knowledge and consent of the plaintiff, 
took from George Mitschele a note of $2,000 in settlement of the debt 
for the sale of the mules, and that said note is still in the hands of 
the plaintiff or his agent, which act on the part of the plaintiff, or 


his agent, released the defendant from any further obligation for 
the debt, if any existed.”’ 


The facts of the case are that the plaintiff shipped 14 mules to 
the St. Louis market in a car with some mules belonging to one 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 893. ° 
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George Mitschele. Before the mules were sold in St. Louis Mitschele 
purchased the mules from the plaintiff for the sum of $145 each, 
making a total of $2,030; it being agreed that plaintiff would stand 
his proportionate part of the freight... When the mules were sold, 
the purchaser in St. Louis forwarded the money to the defendant, 
the Croeker State Bank, to the credit of Mitschele, who was and for 
a long time had been a customer of said bank. After selling the 
mules, the plaintiff and Mitschele came back to Crocker, and the 
evidence shows that they arrived at Crocker before the money was 
returned from St. Louis to the defendant bank. There is evidence 
from which the jury could find that both Mitschele and the plaintiff 
talked with the officers of defendant bank and notified them that 
out of the money which would be sent from St. Louis to their bank 
in the name of Mitschele plaintiff was to be paid for the 14 mules 
Mitschele had purchased. Mitschele, on finding that the money had 
not arrived, gave the plaintiff a check for $2,000 on the Crocker 
State Bank and agreed that as to the freight they would adjust that 
later; the amount of the check being made for $30 less than the 
amount the mules sold for. The plaintiff took this check to his home 
bank at Iberia, deposited it, got credit, and when that check reached 
the Crocker State Bank payment was refused. On investigation it 
was found that Mitschele was overdrawn with defendant bank some 
$1,800, and that when the money was returned for the mules which 
had been sold in St. Louis, those which Mitschele bought from plain- 
tiff as well as the other mules which he owned and shipped in the 
same car, the Crocker State Bank charged Mitschele’s account with 
about $1,800, and gave him credit on his account for the balance. 

The petition of plaintiff sets up the charges that the Crocker 
State Bank knew that Mitschele had purchased these mules from 
him, and that this money was merely sent to the Crocker State Bank 
in Mitschele’s name to be paid over to the plaintiff, the sale being 
for cash. Under these facts a bank cannot appropriate the fund to 
the depositor’s debts. Leonard v. Martin (Sup.), 214 S. W. 968. 

In the answer filed by the Crocker State Bank, and upon which 
the case went to trial, there was a denial of these facts. After all 
the evidence was in, the defendant then interposed an answer to the 
effect that, after the $2,000 check had been turned down by defend- 
ant bank, the plaintiff, acting through his father as his agent, took 
from Mitschele a note as payment of the indebtedness represented 
by the check, which act discharged the defendant from any obliga- 
tion which it owed. 

We agree with respondent that, if there is any substantial testi- 
money in the record to the effect that a note was taken and accepted 
by the plaintiff, or any authorized agent for him, from Mitschele, 
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then this would raise a question of fact to be determined by the 
jury; the plaintiff and his witnesses testifying that there was no 
such arrangement made or note accepted. And we further agree that 
the reason given by the court (copy of which is set out) would be a 
sufficient ground to uphold the action of the trial court on the 
ground that the verdict of the jury was against the weight of the evi- 
dence on this defense, and that its action should not be interfered 
with on appeal. We, however, disagree with the respondent as to 
there being any substantial testimony that any novation or arrange- 
ment was made between plaintiff or his agent and Mitschele which 
would of itself discharge the obligation of the Crocker State Bank 
to pay this $2,000 check to plaintiff. As stated before, this de- 
fense was entirely an afterthought, put in by an amended answer 
after the testimony was in, which, of course, would be proper if 
there was testimony introduced showing that there had been an ar- 
rangement made which would release the defendant, and which was 
not known to it until it came out during the examination of wit- 
nesses. The trouble, however, in this regard is that there is no evi- 
dence, as we view it, sustaining such contention. The evidence does 
show that when this check was turned down the plaintiff, a young 
man, was at home sick in bed and unable to attend to any business; 
that the officers of defendant bank stated to Mitschele that the way 
to handle the matter was for him to satisfy the plaintiff in this case 
by giving him a good bankable note for the $2,000. The cashier of 
the Bank of Iberia called up plaintiff’s father, who lived in the 
same county, and explained the situation to him as to the check 
being turned down. The father testified that he did agree with 
Mitschele that, if Mitschele would produce a good bankable note, 
acceptable to the Bank of Iberia, he would sign it with Mitschele 
and settle the trouble in this way. Mitschele told him of several men 
he could get on the note that would make it good. The evidence 
also shows that Mitschele and the father of plaintiff, who, we will 
assume, was acting with authority for the plaintiff, both testified 
that Mitschele failed to get the signatures of certain men that made 
the note bankable. 

The plaintiff says that he did not authorize his father to take a 
note for this debt. Be that, however, as it may, the testimony of 
all of the parties who were dealing with this bankable note prop- 
osition is that no such note was made according to agreement. The 
only evidence on this phase of the case as to the delivery of the note 
is that of Mitschele, who says that he gave a note to plaintiff’s 
father signed by some men, and further says that it was not an ac- 
ceptable note. Plaintiff’s father testified that Mitschele handed him 
a note, signed, which was not an acceptable and bankable note, and 
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plaintift’s father testified that he took the note and told Mitschele 
that he would hand it to Clark, the cashier of the Bank of Iberia, 
that when he went to the bank the cashier was not there, and that 
he handed it to his wife, and from here on there is utter darkness 
concerning the whereabouts or character of it. The evidence utterly 
fails to uphold the allegation that a note had been accepted from 
Mitschele in lieu of the dishonored check for $2,000. 

The instructions to the jury concerning the fact that the mules 
were to be sold for cash, the question of defendant’s knowledge 
that plaintiff had an interest of $2,000 in the draft which was to be 
sent to St. Louis, and other questions raised in the case were prop- 
erly submitted. There is no substantial error in the trail of the 
cause for which the verdict of the jury should be set aside, and the 
record fails to disclose that the reason given by the court in setting 
aside the verdict should be upheld. It is therefore ordered that the 
ease be reversed and remanded, with directions to the trial court to 
set aside the order granting a new trial, to reinstate the verdict, 
and render a judgment for plaintiff. 


BANK SUSTAINS LOSS IN RELYING ON 
FRAUDULENT TELEGRAM 


Western Union Telegraph Co. v. Citizens’ Bank of Harrison, Supreme 
Court of Arkansas. 223 S. W. Rep. 29. 


A person applied to the cashier of the plaintiff bank, at Har- 
rison, Ark., requesting that the bank sign a replevin bond. The 
cashier stated that he would require instructions from someone to 
protect the bank and himself. The applicant told him that he 
would have the Ozark Savings Bank of Ozark, Mo., give him the 
necessary authority by telephone. Later in the day someone 
called up the cashier, represented himself to be an official of the 
Ozark Bank, and authorized the signing of the bond. The cashier 
then said that he would have to have a confirmation by letter or 
telegram. On the following day he received a telegram confirm- 
ing the arrangement, purporting to have been signed by the 
Ozark Bank. The bank, relying on this authority, signed the 
bond as surety. Later it was discovered that both the telephone 
authorization and the telegram were fraudulent and that the 
Ozark Bank knew nothing whatever of the transaction. The tele- 
graph office at Ozark, it seems, is about a mile from the business 
section of the town, and it was customary for persons desiring to 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1117. 
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send telegrams to telephone them to the telegraph office. This is 
the manner in which the telegram here involved was delivered to 
the telegraph operator at Ozark for transmission. It was held 
that, in the absence of suspicious circumstances, the operator was 
not negligent in taking and transmitting the message. A verdict 
for damages against the telegraph company, in favor of the bank, 
was reversed on appeal, the appellate court deciding that the 
company was not liable. 


Suit by the Citizens’ Bank of Harrison and ancther against the 
Western Union Telegraph Co. Judgment for plaintiffs, and defend- 
ant appeals. Reversed and remanded. 

- The Citizens’ Bank of Harrison, Ark., and W. S. Pettit, sued the 
Western Union Telegraph Co. for damages caused by its receipt and 
delivery of an unauthorized message. On September 4, 1917, an at- 
torney went to W. S. Pettit, the cashier of the Citizens’ Bank of 
Harrison, Ark., with regard to having the bank sign a bond to re- 
plevin a carload of junk at Crickett, Ark. The cashier told the at- 
torney that he would have to have instructions from someone’ to 
protect the bank and himself. The attorney replied that he would 
have the Ozark Savings Bank, of Ozark, Mo., call him up and author- 
ize him to make the bond. Later on in the day someone, represent- 
ing himself to be an official of the Ozark Savings Bank, called up the 
eashier of the Citizens’ Bank at Harrison, and authorized his bank 
to sign the bond as surety, and agreed to protect it against any loss. 
The cashier of the Citizens’ Bank answered over the telephone that 
he would require a letter or telegram confirming the authority given 
over the telephone. On the next day he received a telegraph mes- 
sage, signed by the Ozark Savings Bank, directing him or his bank 
to sign the replevin bond, and agreeing to protect them against all 
damages on account thereof. Pettit, at the request of his bank, 
signed the replevin bond as surety for the plaintiff. On the final 
hearing of the replevin suit, judgment was rendered against the 
plaintiff, ana against Pettit as surety on the replevin bond, in the 
sum of $883.07, with the accrued interest. The Citizens’ Bank of 
Harrison, having requested and authorized Pettit to sign the replevin 
bond, paid off and discharged the judgment. It turned out that the 
telegraph message, purporting to have been signed by the Ozark 
Savings Bank, authorizing the Citizens’ Bank to sign the replevin 
bond and agreeing to protect it against costs and damages, was not 
sent by that bank, but was a forgery. 

The operator of the Western Union Telegraph Co. during the 
month of September, 1917, at Ozark, Mo., was a witness for the de- 
fendant. According to his testimony the telegraph message, pur- 
porting to have been signed by the Ozark Savings Bank and directed 
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to the Citizens’ Bank of Harrison, Ark., in which the former bank 
authorized the latter to sign a certain replevin bond and agreeing to 
protect it against costs and damages, was in his handwriting. The 
railroad station and the telegraph office of the defendant were about 
a mile from the business section of the town of Ozark, Mo., in which 
the Ozark Savings Bank was situated. At that time it was the prac- 
tice to deliver messages by telephone from the business section of the 
town to the defendant's telegraph office at the railroad station, to be 
there transmitted by the defendant over its lines to the point of des- 
tination. An additional charge of 10 cents was made when the mes- 
sage was received at the railroad station over the telephone. It 
was the practice of the Ozark Savings Bank at that time to send 
messages over the lines of the defendant, by calling up the defend- 
ant’s office over the telephone and dictating the message to the oper- 
ator. The operator would write down the dictated message and then 
send it over the defendant’s wire. If the message in question had 
been sent in any other way, it would have been written in the hand- 
writing of some other person than that of the telegraph operator. 
If the message in question had been delivered by a person at the rail- 
road station to the telegraph operator, there would have been a mark 
on the telegram to indicate that the charges were paid at the station. 
No such mark was on the telegram in question. The absence of such 
a mark indicates that the message was not paid for at the railroad 
station, but the number checking the amount indicates that the mes- 
sage was sent paid, and the absence of a check, or charge mark, in- 
Cieates that it was sent to the office of the defendant by telephone. 
The telegraph operator had only been in the service of the compary 
at Ozark sinee the 7th of July, 1917, and had not become familiar 
with the voices of any of the officials of the bank who had been ac- 
customed to telephone messages to him. There were no facts or cir- 
ecumstanees in connection with the transaction to arouse the sus- 
picion of the operator that the message was not genuine. The oper- 
ator would not have sent the message, if he had believed, or had any 
reason to believe, that. the mesage was not being sent by the Ozark 
Savings Bank. 

The trial of the case was had on the 16th day of January. 1920, 
and the operator admitted that he had no distinct personal recollee- 
tion of the message in question. We quote from the record of the 
testimony of the telegraph operator the following: 


‘‘Q. Mr. Lemmons, I believe you stated on cross-examination 
that you remember very little in fact about the message? A. Yes, sir. 
‘‘Q. If there had been any circumstances, or any fact, ealeulated 
to arouse your suspicion at the time, you would have remembered it, 


. 
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would you? A. Certainly, and would probably have made an inves- 
tigation of it. 


“*Q. The party sending the message over the telephone stated it 
was the Ozark Savings Bank, did he not? A. Yes, sir; I would not 
have signed it there, if he had not. 

**Q. (by Col. Crump). Would you have known that telephone or 
telegraphic message had ever been sent, had you not seen it here at 
this time? A. I doubt it very much. 

**Mr. Hudgins. We offer the original telegram in evidence.’’ 


The jury returned a verdict for the plaintiff, and from the judg- 
ment rendered the defendant has duly prosecuted an appeal to this 
court. : 

Francis R. Stark, of New York City, and Rose, Hemingway, Can- 
trell & Loughborough and A. W. Dobys, all of Little Rock, for ap- 
pellant. 

Geo. J. Crump and John I. Worthington, both of Harrison, for ap- 
pellees. 


HART, J. (after stating the facts as above)—With regard to the 
duties of telegraph companies in the case of a forged message, it is 
generally held that, in the absence of notice of facts or circumstances 
which would awaken inquiry and arouse suspicion in the mind of a 
person of ordinary prudence in a like situation, regarding the au- 
thority of the person who presents a message for transmission to 
send it, the exercise by a telegraph company of reasonable care to- 
receive and transmit genuine and authorized messages only, does not 
require it to investigate or ascertain the identity or authority to send 
it of the person who tenders a message for transmission, whether it 
is in writing or spoken directly to the operator, or is communicated 
to him by telephone. 26 R. C. L. p. 557, § 62. This is conceded to be 
the law by both parties, and the court instructed the jury in accord- 
ance therewith. 

It is insisted, however, by the defendant, that under the evidence 
given by its operator the court should have directed a verdict in its 
favor. On the other hand, the judgment is sought to be upheld on 
the ground that the burden of proof was upon the defendant, and 
for that reason the question was properly a jury one, and the court 
did not err in submitting the issue of defendant’s negligence to the 
jury. 

When the plaintiffs proved the delivery of the message, the loss 
resulting from reliance and action on it, without negligence on their 
part, and that no message had been sent by either of them, they 
made out a case against the telegraph company, and the burden of 
proof was cast upon it to show that it was not guilty of negligence in 
the premises. The reason is that the means of showing that there 
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was no negligence on the part of the telegraph company was within 
the exclusive possession of the company. To require the plaintiff to 
show negligence after having made out a prima facie case would in 
many cases enable the company to evade a just liability. Western 
Union Tel. Co. v. Short, 53 Ark. 434, 14 S. W%649, 9 L. R. A. 744; 
Little Rock & Ft. Smith Tel. Co. v. Davis, 41 Ark. 79. 

Under a state of facts in all essential respects similar to the case 
at bar, the United States Circuit Court of Appeals, Eighth Circuit, in 
Bank of Havelock v. Western Union Tel. Co., 141 Fed. 522, 72 C. C. 
A. 580, 4 L. R. A. (N. 8.) 181, 5 Ann. Cas. 515, held that a verdict 
was properly directed in favor of the telegraph company. 

It appears from the record in the present case that the telegraph 
company had its office at the railroad station about one mile from the 
business section of the town, and was in the habit of receiving mes- 
sages over the telephone from its customers, to be transmitted over 
the wires of the company to the point of destination. The Ozark 
Savings Bank was one of its customers, and was in the habit of send- 
ing messages in that way. When messages were telephoned from 
the business part of the town, in which the Ozark Savings Bank was 
situated, to the Ozark station, an additional charge of 10 cents was 
made. When a message was delivered to the company at the station, 
a mark was placed on it to indicate that fact, and the absence of 
such a mark indicated that the message was sent in by telephone to 
the station. The trial was had in the circuit court, nearly two years 
after the transaction in question. The operator testified that he did 
not have much personal recollection about the matter. The original 
telegram was introduced in evidence, and was in the operator’s 
handwriting. This indicated that he had received it over the tele- 
phone. The absence of a charge mark from the message also indi- © 
eated that it was received over the telephone. 

It is insisted that this testimony should not be considered as 
overcoming the prima facie case of negligence, because the operator 
had but little personal recollection of the matter. We cannot agree 
with counsel in this contention. It was the duty of the operator to 
reduce to writing messages sent in over the telephone for transmis- 
sion by the company. This the operator did in the present case. His 
duties also required him to put a mark on messages delivered at the 
station, so that the extra charge of 10 cents for telephone transmis, 
sion would not be made. The absence of such a mark showed that 
the message had been sent in by telephone, and that the 10 cents ad- 
ditional should be charged against the sender of the message. 

The operator testified that he had only been in the service of the 
company at Ozark, Mo., a short time before the message in ques- 
tion was sent, and that he was not familiar with the voice of the 





i 
i 
| 
i 
+ 


= 


aco ratte cllltpitea ential ee ee A CA A A 


eae eee A A A ET ELLE A 


786 THE BANKING LAW JOURNAL 


cashier of the bank or other officer who was in the habit of sending 
messages over the telephone for transmission over the wires of the 
telegraph company. The operator stated that, if there had been any 
circumstances calculated to have aroused his suspicions at the time 
that the message was*not genuine, he would have remembered it, and 
would probably have made an investigation of it. He testified that 
the party sending the message stated it was from the Ozark Savings 
Bank, and that, if he had not done so, he would not have received 
the message for transmission to the point of destination. This testi- 
mony is clear and consistent in itself, and shows an entire absence 
of suspicious facts or circumstances which would require action on 
the part of the telegraph company. While the operator did not recol- 
lect in detail the transaction in question, he stated positively that, if 
there had been any suspicious circumstances attending the trans- 
action, he would have remembered that fact. This is natural. He 
could not be expected to carry in his mind all the details relating to 
the receipt and transmission of every message; but, knowing that it 
was his duty to investigate any case where the circumstances were 
caleulated to arouse a suspicion that the message was not genuine, he 
could carry in his mind that he always performed that duty. 

The question was not whether he made an investigation, but 
whether anything happened in connection with the transaction that 
required him to make an investigation. The operator had been in 
the habit of receiving such messages from the officers of the bank, 
and in the absence of suspicious facts or circumstances in connection 
with the matter the telegraph company was: not guilty of any negli- 
gence, and was not liable to the plaintiffs. There is nothing in the 
record to indicate that the message was not genuine. The business. 
of transmitting messages over telephone and telegraph wires is very 
important, and good faith and diligence in the discharge of the duties 
of such companies are essential to the interest of the public. Sound 
publie policy, however, forbids any recovery in cases of this sort, 
where there are no facts or circumstances in the record caleulated to 
arouse the suspicion of the operator that the message was not gen- 
uine. 

It follows that the court erred in not directing a verdict for the 
defendant, and for that error the judgment must be reversed, and 
the cause remanded for a new trial. 
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DAMAGES FOR REFUSAL TO PAY CHECK 


First National Bank of Huntsville v. Stewart, Supreme Court of 
Alabama. 85 So. Rep. 529. 


The plaintiff, a depositor in the defendant bank, who was not 
engaged in trade, sued the bank for damages for its refusal to 
pay a $10 check drawn by her, notwithstanding the check was 
drawn against sufficient funds. The judge instructed the jury 
that, if they were satisfied that the act of the teller in dishonor- 
ing the check was characterized by reckless indifference as to the 
probable consequences, she was entitled to punitive damages, that 
is, damages assessed by way of punishment. The jury awarded 
damages in the amount of $75. On appeal it was held that the 
instruction was erroneous, the law in such cases being that the 
assessment of punitive damages is discretionary with the jury. 
The judgment was accordingly reversed and the case remanded 
for a new trial. 


Appeal from Cireuit Court, Madison County; Robert C. Brickell, 
Judge. 

Action by Lucey Stewart against the First National Bank of 
Huntsville for damages for failing or refusing to pay a check when 
she had funds on deposit. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals under Acts 1911, p. 
450, § 6. Reversed and remanded. 

Charge 1, given at plaintiff’s request, is as follows: 


(1) If you are reasonably satisfied from the evidence in this 
ease that the conduct of the teller of the defendant bank was char- 
acterized by a reckless indifference as to the probable consequence 
of his act in telling the payee of plaintiff’s check that she had no 
funds with the defendant bank, then he would be guilty of wanton- 
ness, and plaintiff would be entitled to recover punitive damages of 
the defendant bank, if you are reasonably satisfied from the evidence 
that she was damaged, as the result of such wanton conduct on the 
‘part of the teller. 


Spragins & Speake, of Huntsville, for appellant. 
R. E. Smith and C. L. Watts, both of Huntsville, for appellee. 


SAYRE, J.—Appellee sued appellant for damages, alleging that 
appellant had refused to pay appellee’s check for the sum of $10, 
notwithstanding appellee at the time had funds to that amount on 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 890. 
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deposit with appellant and subject to her check. In the complaint 
upon which the case was submitted to the jury there was no alle- 
gation of special damages. As originally framed, several counts 
contained an allegation that the effect of defendant’s statement that 
plaintiff had no account at the bank, made when payment was re- 
fused, was to charge that plaintiff had obtained the goods, for 
which the check had been given, by a worthless check in violation 
of the criminal law, and that in consequence of such false statement 
plaintiff had been arrested and imprisoned; but this allegation was 
stricken on defendant’s motion. The court instructed the jury to 
find for the plaintiff. The propriety of this instruction, under the 
evidence, is not questioned. Errors assigned relate to questions of 
evidence and certain instructions touching upon the measure of 
damages. 

The charge which we have designated on the margin of the 
record as charge 1, given on plaintiff’s request, was error. On the 
facts hypothesized, punitive damages were not a matter of right, as 
the charge asserted, but were discretionary with the jury. Cox v. 
B. R. L. & P. Co., 163 Ala. 170, 50 South. 975; Coleman v. Pepper, 
159 Ala. 310, 49 South. 310; L. & N. R. R. Co. v. Bizzell, 131 Ala. 
429, 30 South. 777. It sought to obviate the effect of this error by 
reference to the court’s oral charge in which the jury were told 
that, in the event of a finding that the back acted in reckless dis- 
regard of plaintiff’s rights, they might assess damages for the 
purpose of punishment, and by the affirmation that the amount of 
damages assessed, viz. $75, is proof conclusive that punitive damages 
were not assessed, but that the assessment was in pursuance of the 
court’s instruction to the effect that, if the bank acted fairly, mak- 
ing such investigation as was reasonable and proper, and yet failed 
to honor plaintiff’s check, she was entitled to recover ‘‘temperate’’ 
damages, not in the nature of punishment, but in the way of com- 
pensation. The error of the charge cannot be relieved on either 
ground. The oral charge could have corrected the error of the 
special charge in question only by some manner of statement or 
other treatment tantamount to an instruction that the jury were not 
to accept the charge as a correct statement of he law. The recoru 
shows no recognition ner correction of the error of the charge. 

There is authority for the proposition that, even though the dis- 
honor of plaintiff’s check was the result of mere inadvertence on the 
part of the bank, and there was no proof of special damages, re- 
covery should not be limited to nominal damages, but ‘‘temperate’’ 
damages should be awarded by way of compensation. 2 Morse on 
Banks (5th Ed.) § 458, cases cited in note 3a. But the rule of the 
eases to be found noted in the authority supra is an exception to 
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the general rule of the common law that, save where a tort is com- 
mitted maliciously, willfully, or wantonly, allegation and proof is 
necessary to sustain a recovery of special damages. And the au- 
thorities indicate that the rule, as applied to cases like that before 


us, is based upon public policy. As said in Patterson v. Marine 
Nat. Bank, 130 Pa. 419, 18 Atl. 632, 17 Am. St. Rep. 778: 


‘*A bank is an institution of a quasi public character. . . . The 
business of the community would be at the merey of banks if they 
eould at their pleasure refuse to honor their depositors’ checks, and 
then claim that such action was the mere breach of an ordinary 
contract, for which only nominal damages could be recovered, unless 
special damages were proved.’’ 


Upon some such consideration was the rule founded in its begin- 
ning, and hence it was that stress was laid by the courts upon the 
fact that the depositor was a merchant or trader. 


“‘Though it is.admitted by the authorities that the right to re- 
cover substantial damages does not depend on the depositor’s occu- 
pation, there is a distinction between an ordinary depositor and a 
depositor who is a merchant or trader. If the depositor is a mer- 
chant or trader, it will be presumed without further proof that 
substantial damages have been sustained; but, if the depositor is 
not a merchant or trader, there is no such presumption of substan- 
tial injury, and his recovery should be a nominal one, unless he 
alleges and proves some special damage.’’ Note to Commercial Nat. 
Bank v. Latham, Ann. Cas. 1913A, 999 (29 Okl. 88, 116 Pae. 197), 
citing St. Louis Third Nat. Bank v. Ober, 178 Fed. 678, 102 C. C. A. 
178; Spearing v. Whitney Cent. Nat. Bank, 129 La. 607, 56 South. 


548; Western Nat. Bank v. White, 62 Tex. Civ. App. 374, 131 S. 
W. 828. 


In Rolin v. Stewart, 14 C. B. 595, 78 E. C. L. 595, the leading 
ease on this subject, it was said by Williams, J.: 


‘‘T think it cannot be denied that, if one who is not a trader 
were to bring an action against a banker for dishonoring a check at 
a time when he had funds of the customer in his hands sufficient to 
meet it, and special damage were alleged and proved, the plaintiff 
would be entitled to recover substantial damages; and when it is 
alleged and proved that the plaintiff is a trader, I think it is equally 
clear that the jury, in estimating the damages, may take into their 
consideration the nature and necessary consequences which must 
result to the plaintiff from the defendant’s breach of contract, just 
as in the ease of an action for slander of a person in the way of his 
trade, or in the imputation of insolvency on a trader, the action lies 
without proof of special damage.’’ 


In Wiley v. Bunker Hill Nat. Bank, 183 Mass. 495, 67 N. E. 655, 
which was an action of this character, the court said: 


‘‘Special damages may also be recovered, if they are properly 
alleged. . . . In the case of a trader, injury to his credit may be 
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inferred from the fact that he is a trader, and substantial damages 
may be found and given upon proof of that fact, without anything 
more. ; 

Such is the rule in New York. Burroughs v. Tradesmen’s Nat. 
Bank, 87 Hun, 6, 33 N. Y. Supp. 864, affirmed in 156 N. Y. 663, 50 
N. E. 1115. Other cases to the same effect might be cited; still 
others, to the contrary. See Lorick v. Palmetto Bank & Trust Co., 
74 S. C. 185, 54 S. E. 206, 7 Ann. Cas. 818; Commercial Nat. Bank v. 
Latham, supra, and notes. 

We think the reason of the matter and the precedents of the 
eommon law, which have been followed by this court in analogous 
eases (Age-Herald Pub. Co. v. Waterman, 188 Ala. 272, 285, 66 
South. 16, Ann. Cas. 1916E, 900), support the rule of the cases from 
which we have quoted. In Hooper v. Herring, 14 Ala. App. 455, 70 
South. 308, which is supposed to have been before the court at the 
trial, plaintiff was a trader, and the authority cited predicated its 
ruling on the case of a trader. 

The cause of action in a case of this sort arises out of the bank’s 
implied contract—and out of the contract, a duty—to pay its de- 
positor’s check upon demand. Liability upon a failure to pay may 
be enforced in tort or in contract. The counts in this complaint are 
framed in tort. Wilkinson v. Moseley, 18 Ala. 288. The record 
presents this dilemma: The jury assessed punitive damages because 
the court, in its special written instruction, directed them so to do 
in the event defendant’s refusal was characterized by reckless in- 
difference to consequences, or they assessed substantial compensa- 
tory, but ‘‘temperate,’’ damages, although no special damages were 
alleged or proved, in pursuance of the court’s oral instruction. 
Plaintiff was not a trader, had no commercial interest, and con- 
trolling principles of law, stated above, lead to the conclusion that 
either course was wrong; nor are we able to determine which course 
the jury followed, and though the question was saved only by an 
exception to the special written charge under discussion, and by 
defendant’s requested charge that, if the check was refused by mis- 
take merely, and not willfully, plaintiff could recover, nominal 
damages only, the result was reversible error. From what has been 
said, it follows, also, that assignments of error 7 (7 C. J. pp. 607, 
608, note 40), 8, 9, and 10 must be sustained. 

The answer of the witness Mitchell, that when he went to see 
plaintiff she was in the calaboose, was not responsive, and de- 
fendant’s motion to exclude should have been sustained, for it was 
immaterial and irrelevant to any issue made in the cause, but prop- 
ably prejudicial, nevertheless, to defendant. 

Reversed and remanded. 
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DISPOSITION OF TRUST ESTATE AFTER LIFE 
TENANT'S DEATH 


Velders v. Gaines, New York Supreme Court. 184 N. Y. Supp. 100. 


A father, by his will, left property in trust for his daughter, 
the income to be paid to her during her life and at her death 
the property to go to her children. The daughter died without 
leaving children, but she left a will disposing of the property. 
It was held that the property should be disposed of in accord- 
ance with the terms of the will and not distributed to the next 
of kin of the father, under the intestate laws. 


Action by Emma J. Velders as administratrix of Anna M. Haley, 
deceased, against Henry W. Gaines and others, as executors of Anna 
M. Haley, deceased, and others. Demurrer to complaint sustained. 

Perey L. Klock, of New York City, for plaintiff. 

Thomas P. Hall, of New York City, for executors Gaines and 
Benjamin. 

Larkin & Perry, of New York City, for Central Union Trust Co. 
of New York. 

Breed, Abbott & Morgan, of New York City, for Irving Trust Co. 


FORD, J.—At his death in 1853 Thomas Haley left a will which 
divided his estate, consisting.of real and personal property, into four 
equal parts, the income from which was to go to the use during life 
of his wife, his son, and two daughters, respectively. At the death 
of each, the children of the life tenant were to take the residuary 
estate absolutely. 

The wife, the son, and one of the daughters died, the two latter 
without issue, so that the other daughter, Anna M. Haley, took as 
sole heir at law and only next of kirf the three-quarters of the estate 
enjoyed during their lives by her predeceased relatives. She, of 
course, continued to take the income from the.remaining quarter of 
her father’s estate, pursuant to the terms of the will. 

She, too, died childless in 1919. This action has to do with the 
ownership of the fourth part of her father’s estate left in trust for 
her benefit during life. That she has left a will purporting to dis- 
pose of it sufficiently appears from the complaint, although the 
terms of the will are not set out. The executors under her will have 
taken possession of the property, and the plaintiff disputes their 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1179. 
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right to do so, on the contention that the residuary estate must go 
to the next of kin of Anna M. Haley, under the statute of distri- 
bution, and that she could not dispose of it by will. 

An administratrix has been appointed by a surrogate in New 
York county in the interest of herself and two sisters, all cousins of 
Anna M. Haley, but children of a maternal uncle. The suit is be- 
tween the administratrix as plaintiff and the executors. The de- 
fendants demur to the complaint as not stating a cause of action. 
There are joined two nominal defendants, who need not be con- 
sidered. 

Since the decision in the case of Simonson v. Waller, 9 App. Div. 
503, 41 N. Y. Supp. 662, which was followed in Brown v. Richter, 
25 App. Div. 239, 49 N. Y. Supp. 368, and approved in part, by the 
Court of Appeals in Doane v. Mercantile Trust Co., 160 N. Y. 494, 
55 N. E. 296, it has been settled that when a trust estate is created 
by will, with income to the use of a life beneficiary and remainder 
to the issue of the cestui que trust, and the life beneficiary dies 
without issue, the testator who created the trust estate is assumed 
to have died intestate as to the part of his estate embraced within 
the trust, and, further, that if the life tenant dies intestate and 
without issue, the trust estate falls to the next of kin of the testator 
as of the time of his death, and must be distributed under the 
statute of distribution. This is so even when the life tenant is the 
only one answering the description of next of kin. 

Consequently Anna M. Haley, as such sole surviving next of kin, 
succeeded to the residuary estate, and, had she died intestate, her 
next of kin, presumably the three cousins before mentioned, would 
be entitled to receive it. 

But Anna M. Haley did not die intestate. She left a will dis- 
posing of the trust estate. Does the will defeat the operation of 
the statute of distribution? If so, the plaintiffs have no cause of 
action. 

The Simonson Case, supra, “was one decided under the law of 
England. The principles involved are strikingly similar to those 
here. The testator’s only daughter, for whose benefit a trust estate 
was created for life, with remainder to her children, died without 
issue, although married. Her husband claimed the trust estate under 
her will. The court heid that, under the law of England, the estate 
was not subject to disposition by will, but must be disposed of 
under the statute of distribution. 

It is worth noting that the Court of Appeals, in citing the 
Simonson Case with both praise and approval (Doane v. Mercantile 
Trust Co., supra), did not indorse that part of the opinion which 
held that the principal of a trust estate could not be disposed of by 
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will under such circumstances, but distinctly confined its approval 
to the rule there declared for determining who should be considered 
the next of kin, and including the left tenant in the description, even 
when that person happened to be the only next of kin of the testator 
creating the trust estate. 

The reasoning of the court in the Simonson Case, upon which the 
conclusion is based that the trust estate was not subject to disposi- 
tion by the will of the life tenant, was that the corpus of the trust 
never vested in the life tenant. ‘‘The trustees take the whole title 
and estate for the purposes of the trust,’’ is the language of the 
opinion. The conclusion was that the trustees were charged with a 
resulting trust, to hold the residuary estate for the benefit of those 
who would be-entitled to it by the law of England. 

It is interesting to note that in a later and similar case (Brown Vv. 
Richter, supra), the same eminent jurist who wrote in the Simonson 
Case argues against the contention that the trust estate there in 
question vested in the trustees, and holds that they took only such 
an interest in the residuary estate as would enable them to ade- 
quately execute the trust, even though the trustees in that case were 
empowered to draw upon the principal of the estate so far as the 
necessities of the cestui que trust might require. 

But the Court of Appeals, in Doane v. Mercantile Trust Co., 
supra, although citing the Simonson Case, held that under circum- 
stances strikingly similar to those in this case the principal of the 
trust estate vests in the life beneficiary at the death of the testator. 
In the Doane Case a trust estate was created by the testator’s giving 
the income to his wife and daughter for life and the principal to 
their issue. The wife and daughter died without issue. ‘‘The prin- 
cipal fund of the residuary estate,’’ declares the court, ‘‘upon the 
death of testator’s wife and daughter, without issue, vested in the 
next of kin of the testator as of the time of his death. Hoes v. Van 
Hoesen, 1 Barb. Ch. 379; In the Matter of Kane, 2 Barb. Ch. 375; 
Van Nostrand v. Marvin, 16 App. Div. 28; Clark v. Cammann, 160 
N. Y. 315.’’ And again the court in the same case adds: 


**A trust limited to lives is no obstacle to this vesting in the next 
of kin as of the time of testator’s death, as the trustees took no 
greater title to the fund than would enable them to execute the 
trust.’’ 


It seems to me, therefore, to be clear that the corpus of the 
trust estate must be held to have vested in Anna M. Haley as of the 
time of the death of her father. If that be so, it follows that she 
could dispose of it by will, notwithstanding the contrary ruling in 
the» Simonson Case, which was one decided under the law of & 
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foreign country, and never declared, so far as I can discover, as the 
law of this state. The demurrer will be sustained, with $10 costs. 
Demurrer sustained, with $10 costs. 


ACTION AGAINST BANK ON CERTIFICATES 
OF DEPOSIT 


Richmond v. First National Bank of Pleasantville, Supreme Court of 
Iowa. 179 N. W. Rep. 59. 


A few days before his death the owner of certificates of de- 
posit transferred them by indorsement to his daughter. She 
presented the certificates to the bank which issued them and the 
latter refused to pay them or to return them to her, doing so 
probably at the request of the administrator of the payee of the 
certificates. In an action by the daughter against the bank it 
appeared that the certificates constituted practically the dece- 
dent’s entire estate, that the daughter had been with him for 
only a short time before his death and that, in making the trans- 
fer, he had ignored the claims of his widow and other children 
who had taken care of him for years prior to his death. At the 
time of making the transfer he was in a helpless condition phys- 
ically and mentally. The administrator intervened, claiming the 
certificates as part of the decedent’s estate. It was held that the 
jury was warranted in finding the decedent was mentally incom- 
petent to make the transfer and that the daughter was not en- 
titled to judgment against the bank. 


Appellant, Hattie S. Richmond, claims that the defendant bank 
converted certain certificates of deposit transferred to her by her 
father. Frank T. Metcalf and Phoebe Scott, as administrators of 
W. A. Scott, deceased, intervened, claiming, among other things, 
that the certificates belonged to the estate of said deceased, plain- 
tiff’s father, because he was mentally incapable to make the transfer. 
There was verdict and judgment against the plaintiff, and she ap- 
peals. Affirmed. 

W. H. Lyon, of Knoxville, for appellant. 

Vander Ploeg & Johnson, of Knoxville, for appellees. 


SALINGER, J.—I. The appellant bases her claim that the bank 
was guilty of conversion on the fact that her father, W. A. Scott, 


by indorsement transferred to her certain certificates of deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 184. 
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issued by the defendant bank, that the bank refused to pay the 
same when presented by her, and that it has refused to return same 
to her and still retains them. 

If she was lawfully the owner of the certificates, and the bank 
has done what she charges, its acts would constitute a technical 
conversion, and create the possibility of nominal damages. They 
would be nominal only, because on payment of interest for the time 
the certificates were wrongfully detained there could be no substan- 
tial injury caused by the detention. The defendant stands as if an 
interest-bearing note were wrongfully detained, but finally sur. 
rendered. For all practical purposes the bank stands indifferent 
between the real contenders, for it is willing to return the certifi- 
cates to the one who shall be found by the court to be entitled to 
them on determination of intervention. 

II. The widow of W. A. Scott, as administratrix, and Metcalf, as 
administrator, have intervened, and say the certificates belong to the 
estate of the decedent, W. A. Scott, because, even if it were con- 
ceded that he indorsed the same to the plaintiff, he was at the time 
mentally incompetent. If, then, the jury can be sustained in finding, 
at it did find, that Scott was at said time incapable, that ends the 
controversy. In that event plaintiff cannot maintain conversion, 
because she does not own the certificates, and the bank is content 
with said finding, and stands ready to satisfy the interveners by 
turning said certificates over to them. A holding, then, that the 
jury could find such alleged mental incapacity, would, since it is 
not claimed the transfer was on consideration, and since no innocent 
purchaser is involved, be decisive, and whether the jury can be 
sustained in making such finding is therefore the inquiry first in 
order. 

We agree with appellant that the mere impairment of physical 
powers by age and the incident loss of mental vigor are not enough 
to show incapacity to direct the business of determining the dis- 
position of property among one’s children (Slaughter v. McManigal, 
138 Iowa, 643, 116 N. W. 726), and that as a general rule the de- 
creased bodily and mental powers incident to advanced years does 
not, in the absence of abnormal conditions, constitute unsoundness 
of mind within the meaning of the law (McGuire v. Moorhead, 151 
Iowa, 25, 130 N. W. 140), and that mere mental weakness, not due to 
mental disease, but soiely to physical infirmity, does not constitute 
mental unsoundness (Speer v. Speer, 146 Iowa, 6, 123 N. W. 176, 27 
L. R. A. [N. S.] 294, 140 Am. St. Rep. 268), and that physical weak- 
ness would not incapacitate, unless mental weakness is shown as & 
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resultant condition of the physical weakness (In re Workman’s Es- 
tate, 174 Iowa, 222, 156 N. W. 438). 

But, applying these rules of law, is there not enough to make 
mental capacity a jury question? Grant that, up to the time this 
controversy was initiated, the competency of W. A. Scott to transact 
his own business ‘affairs had never been questioned, by the defendant 
bank or any one else; grant that the bank cannot be its own jury, 
and defend its refusal to surrender the certificates to the plaintiff 
by declaring that her father was mentally incompetent—and still the 
question remains whether the evidence was such as that we may not 
disturb the finding that W. A. Scott was mentally incapable to make 
an effective transfer. 

Interveners have the burden of proof on this. Witnesses called 
by them said that a few days before his death Scott was in bed, 
that his voice and he himself were weak, and that his physical con- 
dition was poor. One witness says Scott was sick a good deal of 
the time, and she had seen him fall, and helped him up. Two of 
the witnesses said they had seen Scott fall, and had to help him up. 
Another witness saw him fall once, but this time he got up without 
help. Neither of these witnesses, however, said anything with 
reference to mental weakness or impairment. Though Scott was 
86 years old, it may be granted that all preceding will not sustain 
the finding of mental inability to make a gift to a daughter by 
indorsing certificates of deposit to her. But in addition there was 
testimony from which, if believed by the jury, it could find that 
Scott was for a year before his death unable to dress himself, or 
eare for himself in any manner; that, if he went outside the house, 
he would fall, and it was necessary for his wife or neighbors to 
come to his assistance; that he would get lost in his own home, and 
at the time when plaintiff was at his home he was so weak that he 
was unable to feed himself or raise his hand for that purpose; that 
he was as helpless as a child; that during this time he was unable 
to write, and that this condition had existed for some two or three 
weeks prior to his death, and during all the time that his daughter 
was with him. 

There was testimony upon which the jury could find that for six 
months prior to the transaction involved here Scott had been con- 
fined to the house, most of the time in bed, from which he could not 
arise without assistance; that when the witnesses went into his 
room he had so far lost consciousness and mind that he did not 
realize they were in the room; that shortly before plaintiff’s visit 
one of the neighbors went to assist his wife in bathing him, and, 
although he was in a filthy condition, he refused to permit this, and 
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the effort was abandoned, because of his struggles, and because they 
did not want to wear him out. This was shortly before the time 
plaintiff arrived at his home. 

Grant, for the sake of argument, that all that precedes still does 
not make a jury question of mental capacity to make the alleged 
gift. But what shall be said of unreasonableness and the unnatural 
character of the gift? True, one who is competent may make an 
unreasonable, and even an utterly unnatural, disposition of his prop- 
erty. But that is so only if he is competent. But, when the ques- 
tion is whether he is competent, then the fact that he deals with 
his property in an unnatural manner will, when added to such 
testimony as has been adverted to, warrant a jury in finding that 
the party was incapable of transacting business and of disposing of 
his property. An unnatural and unreasonable disposition of property 
may be shown as bearing on the issue of mental condition. Manatt 
v. Seott, 106 Iowa, 203, 76 N. W. 717, 68 Am. St. Rep. 293; Bever v. 
Spangler, 93 Iowa, 576, 61 N. W. 1072. 

What warrant had the jury for concluding that the alleged gift 
was both utterly unreasonable and unnatural? If it believed the 
testimony, it could find that Seott had no property, except the cer- 
tificates and an undivided half of a small homestead, worth about 
$600. It could find that the daughter, who now claims all of the 
father’s property, was never at the home, never assisted in caring 
for her father until a few days before his death, and that the trans- 
fer to her was made a few days after her arrival. Her father had 
seven children other than plaintiff, and there is nothing to show 
that she had a different or other claim upon him than had any of 
his other children. He left a widow, who had married him when he 
was a very old man, and the jury could find that the wife cared for 
him as a nurse during the last six or seven years of his life, when 
he required almost constant nursing and care. This gift gave none 
of the other children anything. Not a dollar went to his widow 
from his estate, and not enough was left in the estate to pay the 
decedent’s funeral expenses. 

It would be truly a usurpation of power for this court to disturb 
the finding of the jury on this record. As said, if this finding must 
stand, the conversion action fails for want of title in the plaintiff. 

It follows judgment below must be and the same is affirmed. 
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PAYEE OF CHECK CANNOT ENFORCE IT 
AGAINST DRAWEE BANK 


Edwards v. Guaranty Trust Company, California District Court of 
Appeal. 192 Pac. Rep. 324. 





A depositor in the defendant bank drew a check for $4,000 
and delivered it to the payee as a gift. Upon presentment the 
bank refused to pay the check and the drawer died on the day 
following. In an action by the payee against the bank it was 
held that the bank was not liable. The payee of a check cannot 
enforce it against the drawee bank for the reason that there is 
no contractuai relation between the holder of a check and the 
drawee bank. 
































Appeal from Superior Court, Los Angeles County; Fred H. Taft, 
Judge. 
Action by W. S. Edwards against the Guaranty Trust & Savings 
Bank. From a judgment for defendant, plaintiff appeals. Affirmed. 
See, also, 190 Pac. 57. 
F. A. Knight, of Long Beach, for appellant. 
Lewis Cruickshank and Vincent B. Vaughan, both of Los Angeles, 
for respondent. 





WELLER, J,—This appeal from a judgment in favor of the de- 
fendant is taken on the judgment roll. The basis of the action was 
a check for $4,000, drawn on the defendant bank by one B. L. 
Liveson on February 28, 1917, payable to the plaintiff, and intended 
as a gift to him of the amount mentioned. On March 2, 1917, plain- 
tiff deposited this check in his bank at Long Beach, and on the 
following day it was presented to the defendant bank for payment, 
which was refused. Liveson died on March 4, 1917, and the check 
was never honored by the bank. 

The complaint, as originally framed, contained three counts: (1) 
Based upon the alleged refusal of defendant to pay the check with- 
out any cause or reason; (2) alleging that the defendant, for the 
purpose of defeating the gift and maliciously preventing the said 
B. L. Liveson from accomplishing his desire to give the money to 
plaintiff, and fer the purpose of keeping the amount in the estate 
of Liveson in order that the defendant, as executor of his will, 
might receive larger fees for administering the estate, refused to 
pay the check, to the damage of plaintiff in the sum of $4,000; and 
(3) for money had and received from B. L. Liveson for the use and 
benefit of the plaintiff. The complaint also contains an allegation 
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that the three causes of action arise out of the same transaction, and 
are connected with the same subject-matter. A demurrer was inter- 
posed to each cause of action set forth, and sustained as to the 
first two counts without leave to amend. Issue was joined on the 
third count, and, after trial, the facts were found in favor of the 
defendant, and judgment entered accordingly. 

The sole contention of appellant is that the court erred in sus- 
taining the demurrer to the second cause of action on the theory 
that, because the defendant maliciously prevented him from receiv- 
ing the gift, plaintiff is entitled to recover the amount of the 
attempted donation from the defendant as damages. In the case 
of Edwards v. Guaranty Trust & Savings Bank, 190 Pac. 57, we 
held that, as the check involved in this controversy was not cashed 
prior to the death of Liveson, the attempted gift was not completed 
by delivery, and that therefore the payee could not recover the 
amount from the estate of the donor. 

A bank oceupies the position of debtor to its depositors, and a 
check drawn against an account is only a direction to pay the 
amount thereof to the payee. No contractual relation with the 
payee, or legal obligation to him, is created by the signing of the 
check, and refusal to cash the check does not give rise to a cause 
of action in favor of the person to whom it is made payable. Pullen 
v. Placer County Bank, 138 Cal. 169, 66 Pac. 740, 71 Pac. 83, 94 Am. 
St. Rep. 19. 

A gift is a voluntary transfer, without consideration, of personal 
property, and becomes effective only on delivery. Section 1147, Civ. 
Code. Until the purpose of the donor is carried into execution by a 
delivery of the subject of the gift, no interest vests in the donee. 
Knight v. Tripp, 121 Cal. 674, 54 Pac. 267. The mere privilege to 
be the recipient of a gift is common to all, and cannot be possessed 
or used to the exclusion of others; hence, it does not constitute 
property capable of ownership. 

Before the plaintiff can recover damages herein, he must allege 
and prove that the defendant has committed some unlawful act 
which has resulted in injury to the person or property of the plain- 
tiff. The only allegation in the count under consideration is to the 
effect that defendant prevented plaintiff from becoming the bene- 
ficiary of Liveson’s bounty; and it is thus made to appear that plain- 
tiff suffered no loss of property by defendant’s action in refusing to 
cash the check. The demurrer was therefore properly sustained. 

Judgment affirmed. 
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WILL SIGNED ON REVERSE SIDE NOT VALID 


Matter of M. Alice F. Pierce, New York Surrogate’s Court, West- 
chester County. N. Y. Law Journal, November 11, 1920 


A writing, purporting to be a will, written in the hand of the 
testatrix, bore no signature except that on the reverse side of the ~ 
paper were the words, apparently in the handwriting of the testa- 
trix, ‘‘The Will of M. Alice F. Pierce, Jan. 11 1919’. t was held 
that this was not a signature ‘‘at the end of the will,’’ as required 
by the New York statutes, and that the instrument was not valid 
as a will. 


SLATER, S.—The holograph paper writing offered for probate as 
the last will and testament of M. Alice F. Pierce is in script and 
consists of one sheet of paper. At the top of said sheet appear the 
words ‘‘The Will of M. Alice F. Pierce, Jan. 11th, 1919’’. Following 
these words are the provisions for the disposition of the testatrix’s 
property and, directly after such disposition, and at the bottom of 
the sheet of paper, appear the words: ‘‘ Witnesses, Adile A. Horne, 
Catherine C. Collier’. No signature of the testatrix appears upon 
the face of this sheet of paper, or at the end of the said writing, 
nor is any attestation clause to be found thereon. The only writing 
on the reverse side of said sheet of paper is the following statement: 
‘‘The Will of M. Alice F. Pierce, Jan. 11th, 1919’’. 

The sheet of paper is about the size of ordinary business corre- 
spondence paper and has been folded once, and the half sheet thus 
formed by such folding has again been folded three times, making it 
of a size to fit into an ordinary envelope. The writing above re- 
ferred to as appearing on the reverse side of the sheet is written 
lengthwise across the middle of such folding of three folds. Section 
21 of the Decedent Estate Law prescribes the manner of execution of 
wills. It states ‘‘that every last will and testament of real and per- 
sonal property shall be subscribed by the testator at the end of the 
will; that such subscription shall be made by the testator in the 
presence of the attesting witnesses, or shall be acknowledged by him 
to be so made to each of the attesting witnesses; that the testator at 
the time of making such subscription or at the time of acknowledging 
the same shall declare the instrument so subscribed to be his last will 
and testament; that there shall be at least two witnesses who so 
signed at the end of the will at the request of the testator.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1179-1181. 
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The surrogate, before admitting a will to probate, is required to 
inquire particularly into all the facts and circumstances, and he 
must be satisfied of the validity of its execution. 

I am convinced that the words appearing on the reverse side of 
said paper writing is not the subscription of the testatrix to her 
will, and, if in her handwriting, as it appears to be, is nothing more 
than an indorsement made to identify the character of the paper 
without unfolding the same. 

A substantial compliance with the statute is sufficient, but this 
does not mean insufficient proof as to any of the four essential re- 
quirements. (Matter of Hunt, 110 N. Y. 278; Matter of Huber, 181 
A. D. 635; Matter of Dunn, 184 A. D. 386). The signature of the 
decedent on the reverse side of the paper writing is not at the end 
of the will as required by Section 21 of the Decedent Estate Law 
(Hoysradt v. Kingman, 22 N. Y. 372; Matter of Conway, 124 N. Y. 
455; Matter of Andrews, 162 N. Y. 1; Matter of Reisner, 81 Mise. 
101). : 

The two witnesses to the will have been examined by me and 
both have stated that at no time did they see the testatrix’s signa- 
ture to said paper writing, nor did they see her sign it, nor did she 
state to them that she had signed it. The testatrix, in executing said 
paper writing, also failed in this requirement of the statute. The 


law requires the visibility of the testator’s signature (Matter of 
Laudy, 148 N: Y. 403; Matter of Mackey, 110 N. Y. 611; Matter of 
Abercrombie, 24 A. D. 407; Matter of Keefe, 155 A. D. 575, aff’d, 209 
N. Y. 535). 

Because of these failures to follow the requirements of the statute, 
the probate of said paper writing as the last will and testament of 
M. Alice F. Pierce must be denied. 
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INQUIRIES AND CORRESPONDENCE | 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having referenve 
to the transaction out of which the question arises. 


PROTEST OF ITEMS MARKED ‘“‘N. P.’’ 
Ohio. 
Editor, Banking Law Journal: 

Dear Sir:—We would like to receive the benefits of your views 
in the following matters: 

If the letters ‘‘N. P.’’ appear on the face of a check can the 
check be protested? [f the letters ‘‘N. P.’’ appear in the first in- 
dorsement stamp can the item be protested, disregarding of course 
the instructions as usually printed on the face of remittance let- 
ters? 

If a draft contains a perforated slip on the end thereof bearing 
the notation, ‘‘No Protest—Tear off before presenting,’’ can said 
item be protested for non-payment after perforated slip has been 
torn off? 

If the maker writes across the face of a check ‘‘No Protest’’ or 
‘*N. P.’’ is stamped on face of the check what bearing has this on 
the paying bank with regard to their protesting for non-payment 
providing a previous bank indorsement does not incorporate ‘‘No 
Protest ?’’ 

What bearing does a customer’s name or a Bank’s Transit num- 
ber have when shown under the letters ‘‘N. P.’’ as for example: 
*““N. P.”’ Jones & Co. or ‘‘N. P.”’ 56-55? 

If the letters N. P. only appear on the face of the check is it 
subject to protest for non-payment? Auditor. 


Answer—The letters ‘‘N. P.”’ are, of course, an instruction not to 
802 
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protest. Their legal effect is to waive protest in any case where protest is 
necessary. In the absence of instructions it is the duty of a col- 
lecting bank to protest dishonored paper, wherever protest is neces- 
sary to charge parties to the paper with liability. If the bank fails 
in this duty it is liable to the owner for any damage which he suf- 
fers as a result. But, naturally there is no obligation upon the 
collecting bank to protest where it is instructed not to do so. 

If a foreign bill, that is a bill of exchange or a check, appearing 
to have been drawn in one state and to be payable in another, is 
refused upon presentment, it must be formally protested. The fail- 
ure to protest relieves the drawer and all indorsers from liability. 
But a drawer or an indorser may waive protest. If he does so he 
is liable without protest. 

The rule regarding waiver of protest, as laid down in the Ne- 
gotiable Instruments Law, is as follows: 


‘‘Where the waiver is embodied in the instrument itself, it is 
binding upen all parties; but where it is written above the signa- 
ture of an indorser, it binds him only.’’ 


rte } 


Therefore, if the waiver appears on the face of an instrument, 
every party to it is liable even though the instrument is not pro- 
tested. If it appears on the back of the instrument, it binds only 
the indorser whose name appears under it. 

The fact that a waiver of protest is contained on the face or 
back of an instrument does not absolutely prohibit the protesting of 
the instrument. If the waiver is on the back protest is still neces- 
sary to charge the drawer and any indorsers not bound by the 
waiver. If it is on the face of the instrument the holder may never- 
theless desire to protest for the reason that the ¢ertificate of protest 
may be used as evidence in an action on the instrument. 


LOANS ON SUBSCRIPTION NOTES 
Kentucky. 

Editor, Banking Law Journal: 

Dear Sir—Kindly answer the following questions based on the 
enclosed blank form: 

1st. Can a note given for a subscription be legally used as col- 
lateral for a loan in bank? 

2nd. If such notes can be used as collateral, will the enclosed 
form be negotiable for such purpose if time of payments is definitely 
fixed in same? 

3rd. If enclosed form is not sufficient will you kindly indicate 
necessary changes in same? Cashier. 





I hereby promise to pay to the Treasurer or order of the 
Methodist Episcopal Church of . Kentucky, the 
following: 


to be paid in five equal annual installments beginning 
and on the same date each year following until 


said installments are paid. 


Answer—There is no reason why a bank should not loan money 
on a note such as the one enclosed in your letter if it wants to. 

In some states there are specific statutory provisions as to the 
kind of security that may be taken by a bank. In the absence of 


statutory restrictions the matter rests largely in the discretion of the 
banks, subject to the supervision of the banking department. There 
seems to be no statute in Kentucky designating any particular kind 
of collateral, which may or may not be accepted by banks. 

But the note in question would not be enforceable against the 
maker, if he decided to resist payment. It represents a gift to the 
church, payable in the future, and is without consideration. And 
that is a good defense to the note in the hands of any party who 
received it with knowledge of the lack of consideration. 

There is no change that can be made in the wording of a note, 
which will make it enforceable by any person except one who takes 
it for value without notice that it was given for no valuable consid- 
eration. 

If a bank wishes to finance subscriptions to a church, the way to 
do it is to advance the money to the members of the church on 
their notes payable to the bank and let the members pay the money 
over to the church. The notes are then supported by consideration 
and can be enforced against the makers. 
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PAYMENT OF OVERDRAFT CHECKS 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—We sineerely appreciate the answer in your October 
issue, touching on what constitutes final payment of a check, and it 
would appear, therefore, that a check is finally paid when entries are 
made, or when cash is paid out over the counter, and I am wondering 
if you are able to cite us to a decision which indicates the ability of 
a bank to return a check after cash has been paid on it, whether or 
not the item is stamped ‘‘paid’’ where an agreement exists between 
the indorser and the drawee bank permitting of that procedure. 

I have always felt that a notice publicly displayed in front of the 
teller’s wicket, indicating that checks or drafts, or, in fact, any nego- 
tiable instruments, were accepted only subject to final payment, and 
that the bank reserved the right to recall funds or charge back on 
items cashed or credited, the right to do this perhaps expiring at 
the close of the business day, would permit of a bank realizing on 
items not protected by sufficient balance or for other reasons. If not 
infringing too much on your good nature, we would thoroughly ap- 
preciate an expression from you on this point. Cashier. 


Answer—The answer published in the October issue dealt with 
the final payment of checks sent to the drawee by mail or presented 
to the drawee bank for deposit in the depositor’s account. 

The present inquiry is directed toward checks which are paid 


in cash to the persons presenting them at the drawee bank for pay- 
ment. 

This is simply a case of paying an overdraft check in the mis- 
taken belief that it is drawn against sufficient funds. It is invariably 
held by the courts that such a payment cannot be recovered by the 
bank where the person, to whom the payment was made, received 
the same in good faith. But there is no apparent reason why the 
bank and the holder of the check could not agree between them- 
selves that such payment should not be final if the bank should dis- 
eover that the check was an overdraft and give prompt notice 
thereof to the party receiving payment. And such an agreement 
could be reached by a rule of the bank to that effect, properly 
brought to the depositor’s attention, by a notice in front of the pay- 
ing teller’s window or otherwise. 

It has been expressly held that a drawee bank may agree with 
the holder of a check that, after such check is deposited to the 
credit of the holder, it may be charged back to his account, if the 
account against which it is drawn is insufficient to pay it. Pollack v. 
National Bank of Commerce, 168 Mo. App. 774. And it is further 
held that, if the bank has a rule to this effect, of which the depos- 
itor has notice, the check may be charged back, although there was 
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no express agreement. Although there is no decision apparently on 
the point, it would seem that this rule would apply to a case where 
the check is paid in cash as well as to one where the payment is 
made by crediting the amount in the depositor’s. passbook. 


TRANSFER OF CERTIFICATE OF DEPOSIT 


Missouri. 
Editor, Banking Law Journal: 

Dear Sir—We have a question that we haven’t been able to settle 
and would like to have an expression from you regarding the matter. 
We issued J. M. a certificate of deposit, on the 5th inst., for $1,000, 
payable in six or twelve months. He signs notes for J. M., Jr., to 
the amount of $500, the notes being demand notes. J. M., Sr., sees 
that he is going to have to pay the security debt, so indorses the 
certificate of deposit to a friend of his. Would we have to pay the 
certificate of deposit to the fellow that he indorsed it to or could we 
hold the deposit and claim that the note of $500 should be paid first? 
Also could J. M., Sr., draw the $1,000 before the six months were up? 
bie. : Cashier. 


Ridgeway, Mo. .......... 19.0. “\Ne@...0 


Wises ene UMS, x ce oko ce hea coe oc eke cde scecatiande 


Has Deposited With 
Certificate of 
Deposit. The Commercial State Bank 80-565 


Ridgeway, Mo. 
Nc t subject to 
check. 
Payable in current funds to the order of 
on the return of this certificate properly endorsed. 


% interest if left here 6 mos. 
With....% interest if left here one year. 


No interest after maturity. 
Cashier. 


Answer—The rights of a person, to whom a certificate of deposit 
is transferred by the payee, as against the issuing bank, depend 
upon two things, the negotiability of the certificate and ‘the status of 
the transferee as a holder in due course. 

The negotiability of the certificate of deposit depends, of course, 
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upon the wording of the certificate: If the certificate is not in such 
form as to be negotiable, then the person to whom it is transferred 
takes it subject to defenses, good as against the payee. He acquires 
merely the rights of the payee in the certificate. 


If the certificate above shown is negotiable, the person to whom 
it was transferred would be entitled to enforce it against the 
bank, notwithstanding that the bank had a defense good as against 
the payee, provided the transferee received the certificate under such 
conditions as to be a holder in due course. To be such a holder ha 
must have taken it before maturity, paid value for it and had no 
knowledge that the payee was transferring it for the purpose of de- 
feating the bank’s claim against the payee. From the facts recited in 
the inquiry it would secm that the transferee must have had knowl- 
edge of the reason why the transfer was being made and was, there- 
fore, not a holder in due course. 

_ The right of the payee or holder of a certificate to collect the 
amount at any particular time depends upon the time when the 
certificate matures. If the certificate is worded so as to mature in 
six months and not before, then clearly it cannot be enforced by any- 
one until the six months have elapsed. 


The certificate above is not payablé in six or twelve months, as’ 


stated in the inquiry. It is payable on demand, for the reason that it 
expresses no time of payment. It simply recites that it is payable 
‘fon the return of this certificate properly indorsed’’. Under the 
Negotiable Instruments Law, an instrument which states no time of 
payment is payable on demand. The fact that the certificate bears 
interest at a certain rate, if left six months, or at some other rate, 
if left twelve months, does not make it mature in six or twelve 
months. Under the express terms of the certificate it may be de- 
manded at any time before the expiration of six months, but in that 
event will carry no interest. 

Whether or not the certificate is negotiable may be open to ques- 
tion. It is payable in ‘‘current funds’’. While the general rule is 
that an instrument payable in current funds is negotiable, there are 
decisions to the contrary. The decisions holding that such instru- 
ments are not negotiable hark back to a time when the country was 
flooded with the depreciated currency of state banks, a time when 
currency was not at par with specie. Nevertheless, there are com- 
paratively recent decisions holding that a note or bill, payable in 
current funds or currency. is not negotiable. 

The only decision I have been able to find in the Missouri reports 
on the point is Farwell v. Kennett, 7 Mo. 595, in which it was held 
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that a bill, payable in currency, is not negotiable. But this is an 
old decision, having been decided in 1841, and the courts of Missouri, 
if called upon today to decide this question, might arrive at a differ- 
ent conclusion. 


PROTEST OF CHECK WHERE PAYMENT REFUSED BY 
DRAWEE BANK 
Missouri. 
Editor, Banking Law Journal: 

Dear Sir—We should be glad to have you answer the following 
questions: Brown draws check for $400 in favor of White, which 
White deposits with-the Farmers Bank, said check being drawn on 
the Citizens Bank. Brown stops payment on check. The check is 
duly presented by the Farmers Bank for payment. and payment is 
refused by the Citizens Bank. Who is supposed to protest this check, 
the Farmers Bank that presents it for payment, or the Citizens Bank 
which refuses to pay? 

The Citizens State Bank receives checks through the mail from 
the Federal Reserve Bank or other banks, with instructions to pro- 
test all items over $20. Said checks are drawn on the Citizens State 
Bank. In protesting an item, should the protest form read at the re- 
quest of the Citizens State Bank, the legal holder, or at the request 
of the Federal Reserve Bank, the legal holder? Is the Citizens State 
Bank the legal holder or the agent of the Federal Reserve Bank for 
the collection of these checks, and should it fail to protest these 
checks when instructed, in what way and to what extent is it legally 
liable to the Federal Reserve Bank? Cashier. 


Answer—When a check is presented to the bank on which it is 
drawn and the latter, for any reason, refuses to pay the check, the 
check should be protested by the party presenting it. It is a general 
rule that a bank, receiving a check for collection, is under a duty, 
in the absence of instructions to the contrary, to make proper pre- 
sentment for payment, and in case of non-payment, to send out 
proper notices of dishonor. It is also the duty of the collecting bank 
to protest where this formality is required to preserve the rights of 
the owner of the check as against the drawer and indorsers. It 
may be stated that, under the Negotiable Instruments Law, formal 
protest is necessary only in the case of a ‘‘foreign bill,’’ that is, a 
bill of exchange or a check, which appears on its face to have been 
drawn in one state and to be payable in another. 

Ordinarily it is regarded as an act of negligence for a collecting 
bank to forward a check direct to the bank on which it is drawn. 
If the drawee bank does not remit in such case the collecting bank 
is held liable to the owner of the check. It is proper, however, for 
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the collecting bank and the owner of the check to enter into an 
agreement that the collection shall be made in this manner. 

In the interest of facilitating the collection of checks the Federal 
Reserve Banks have prescribed regulations, providing, in effect, that 
the Federal Reserve Banks may send items received for collection 
direct to the drawee banks and that any bank sending items to the 
Federal Reserve Banks for collection thereby authorizes the collection 
of these items in this manner. 

When the Federal Reserve Bank sends a check direct to the bank 
on which it is drawn, the latter is not, strictly speaking, the legal 
holder of the check. And neither is the Federal Reserve Bank for 
that matter. They are both agents for collection. 

If the check is protested, I cannot see that it makes any differ- 
ence what party is recited as having requested the protest. There 
is nothing in the Negotiable Instruments Law which makes it neces- 
sary for a certificate of protest to set forth the name of the person, 
at whose request the protest was made. 

The section, prescribing the’ form of a certificate of protest, 
reads: 


‘‘The protest must be annexed to the bill, or must contain 4 
copy thereof, and must be under the hand and seal of the notary 
making it, and must specify: 

1. The time and place of presentment; 

2. The fact that presentment was made and the manner 
thereof ; 

2. The cause or reason for protesting the bill; 

4. The demand made and the answer given, if any, or the 
fact that the drawee or acceptor could not. be found.”’ 


If a certificate of protest conforms to the requirements of this 
section it is valid. 


RECOVERY OF MONEY PAID ON NOTES BY INSOLVENT 
ESTATES 


Maine. 
Editor, Banking Law Journal: 

Dear Sir—We are submitting herewith a question which has come 
up with us and upon which we would like your opinion. 

The bank held two notes of $100.00 each, one due on April 26 and 
one due on May 26, both signed by the same party and with the same 
indorser. Before the maturity of the first note, the promisor died, 
and on the day of maturity of the first note, namely, April 26, the 
administrator of the estate paid both notes in full, and the notes 
were canceled and delivered to him. About one year and three 
months after this payment was made, the bank was notified by an 
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attorney for the administrator that the estate was insolvent, and was 
asked to refund the amount paid for the notes. So far the, bank has 
refused to do this, as it had surrendered its security, and felt that it 
was questionable whether the indorser-could be held at so late a 
date, although, if the notes had been unpaid, he could and would 
have been held liable at their maturity. 

There are many interesting questions that arise in this case, and 
we would like full information in regard to it. Can the bank be 
made to pay back the money received for the notes, and if so, in 
what situation does that leave the bank in its relations to the in- 
dorser? Treasurer. 


Answer—In my opinion, the estate is not entitled to recover back 
the money paid on the notes. In a Maine decision involving an in- 
solvent estate, Morris v. Porter, 33 Atl. Rep. 15, it appeared that the 
window of the decedent, prior to her appointment as administratrix, 
paid a claim of the defendant. Later, claiming that the estate was 
insolvent, she brought suit against the defendant to recover back 
the money she had paid. 

One of the defenses was that the defendant’s claim had not been 
passed on by the commissioners, who are appointed to determine 
claims against insolvent estates, and that the time for presenting the 
claim had expired. 

In the opinion the court said: ‘‘It may be admitted that an ad- 
ministrator, who within the year allowed by the statute, pays a cred- 
itor’s claim in full, acting upon the honest belief that the estate is 
solvent, may, upon the estate’s proving actually insolvent, recover 
back the difference between the amount so paid and the pro rata 
share, which the creditor would have been entitled to in common 
with all general creditors. But this right of action is based upon the 
equitable doctrine that such creditor has received: money’ whi¢h in 
equity ang good conscience belongs to the estate, for the purpose of 
making a just and equitable distribution among all the general: cred- 
itors, which is the cardinal principle of the laws relating'to the ad- 
ministration and settlement of decedents’ estates. | 

**The ereditor, who, in good faith, has received payment in full of 
his claim against’ an estate, should certainly not be placed in a 
worse position by reason of such payment, than those whose claims 
have not been paid and who have had an opportunity to present and 
prove them before the commissioners. If an administrator could re- 
eover back the full amount paid, under the above circumstances, it 
would leave the creditor, whose claim has once been paid in full, 
after the expiration of the time allowed to prove claims entirely 
without remedy. That would not be just and equitable, but quite 
the reverse and to a very marked degree.”’ 
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The time for proving claims in the present instance has apparent- 
ly not expired. But, following the reasoning of the court, as set 
forth in the paragraphs above quoted, the administrator should not 
be allowed to recover, if such recovery will place the creditor in a 
worse position than if his claim had not been paid. 

If the notes in question had not been paid resort could have been 
had to the security. The security has been surrendered and has 
probably gone to swell the general assets of the estate. And if the 
security had proved insufficient to cover the notes recourse could 
have been had against the indorser. The Negotiable Instruments 
Law provides that an indorser is discharged from liability by ‘‘pay- 
ment in due course by or on behalf of the principal debtor’’. Under 
this provision it would seem clear that no right now exists against 
the indorser. In view of the rights that have been surrendered it 
should follow that the estate is not entitled to recover the money 
paid on the notes. 


BOOK NOTICE 


BANKERS’ GUIDE BOOK—A recently published book, which will be greatly 
appreciated by bankers, and seems destined to have a wide circulation, is en- 
titled “Bankers’ Guide Book,” and is the work of Mr. W. R. Morehouse, Cashier, 
Guaranty Trust & Savings Bank, Los Angeles, California. 

Undoubtedly the most interesting and effective method of presenting a sub- 
ject lies in the question and answer method, and that is the form which Mr. 
Morehouse has adopted in his book. The book contains 1190 questions and 
answers, based on the law pertaining to banking and negotiable instruments, 
and on methods of bank business building. The questions and answers are 
grouped under appropriate headings, arranged in a logical sequence. The value 
of the book is enhanced and the finding of any particular point facilitated by a 
system of cross references. , 

The volume, which is pocket size, contains 287 pages and is attractively 
bound in red flexible leather. The publisher is the Bankers’ Service Company, 
Los Angeles, Cal., and the price $3. , 

By reason of his previous writings on banking subjects, Mr. Morehouse 
is well known to American bankers. Among his other works are “Bank Letters,” 
“Bank Depasit Building,” “Bank Window, Advertising” and “Written Examina- 
tions for Bank Employees.” 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending November 1, 1919, 


and November 13, 1920: 


Loans and 
Members of Federal Discounts 
Reserve Bank Average 


1919 
Bank of New York, N. B. A... $55,856,000 
Bank of the Manhattan Co.... 80,751,000 
Mechanics’ & Metals Nat. Bank 158,928,000 
Bank of America 33,759,000 
National City Bank 564,388,000 


Chemical National Bank 97,396,000 
Atlantic National Bank 20,260,000 
Nat. Butchers & Drovers Bk.. 5,075,000 
American Exchange Nat. Bk.. 125,408,000 
National Bank of Commerce.. 378,788,000 


Pacific Bank 22,573,000 
Chatham & Phenix Nat. Bk... 134,136,000 
Hanover National Bank...: 143,428,000 
Metropolitan Bank 44,554,000 
Corn Exchange Bank 158,860,000 


Importers & Traders Nat. Bk. 43,480,000 
National Park Bank 213,913,000 
East River Nat. Bank 10,861,000 
Second National Bank 21,414,000 
First National Bank 373,881,000 


Irving’ National Bank 124,961,000 
N. Y. County Nat. Bank 12,784,000 
Continental Bank 8,372,000 
Chase National Bank 393,971,000 
Fifth Avenue Bank 22,109,000 


Commercial Exchange Bank.. 8,767,000 
Commonwealth Bank 9,300,000 
Garfield National Bank 13,895,000 
Fifth National Bank 10,590,000 
Seaboard National Bank 54,023,000 


Liberty National Bank 103,616,000 
Coal & Iron Nat. Bank 27,373,000 
Union Exchange Nat. Bank... 18,582,000 
Nassau Nat. Bank, Bklyn 16,582,000 
Columbia Bank 20,706,000 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 17,971,000 
Bowery Bank 5,366,000 
State Bank 60,803,000 


Loans and 


Discounts . 


Average 
1920 
$48,431,000 
131,618,000 
209,774,000 
61,343,000 
575,442,000 


135,073,000 
19,162,000 
4,423,000 
124,001,000 
375,069,000 


21,249,000 
124,171,000 
115,882,000 

41,475,000 
147,403,000 


48,983,000 
208,600,000 
11,755,000 
22,733,000 
288,233,000 


210,359,000 
14,177,000 
7,480,000 
367,444,000 
20,107,000 


7,714,000 
9,119,000 
15,707,000 
13,568,000 
52,421,000 


99,064,000 
19,505,000 
17,701,000 
17,006,000 
22,949,000 


18,652,000 
5,837,000 
72,659,000 


Legal Net 
Deposits 
Average 


1919 
$40,761,000 
76,648,000 
155,185,000 
25,942,000 
630,111,000 


67,342,000 
16,145,000 
4,236,000 
98,680,000 
272,591,000 


21,543,000 
113,282,000 
134,169,000 

36,864,000 
157,616,000 


26,112,000 
166,101,000 
11,340,000 
17,379,000 
213,590,000 


123,248,000 
13,550,000 
7,440,000 
334,125,000 
19,719,000 


8,071,000 
9,228,000 
13,110,000 
10,358,000 
50,644,000 


87,373,000 
16,780,000 
19,737,000 
12,794,000 
19,463,000 


18,762,000 
5,221,000 
56,245,000 


Lega! Net 
Deposits 
Average 


1920 
$34,140,000 
115,264,000 
152,929,000 

56,737.000 
621,880,000 


108,001,000 
15,541,000 
4,227,000 
89,677,000 
241,583,000 


23,475,000 
120,366,00 
111,689,000 

46,278,000 
159,956,000 


29,558,000 
148,600,000 
12,144,000 
19,070,000 
175,016,000. 


188,391,000 
14,331,000 
6,075,000 
274,216,000 
20,389,000 


8,335,000 
9,553,000 
15,705,000 
13,413,000 
49,088,000. 


72,965,000 
14,477,000 
20,262,000 
14,783,000 
24,058,000. 


19,306,000 
5,834,000 
73,237,000 





